


VI. By the ftatute of 29 Car. 2. cap. 5. clergy is taken away fro 


thofe that imbezzie or fleal the king’s ftores (7 ). 


VII. By the ftatute of 39 Eliz. cap. 9. clergy is taken away from 
offenfes committed againft 3 H. 7. cap. 2. concerning taking away 
and marrying or defiling of women ir all cafes, viz. upon attainder, 
conviction by verdict or confeffion, ftanding mute, challenging above 
twenty peremptorily, outlawry, not directly anfwering. = 

It extends to take away clergy in thefe cafes from all principals and 
acceffaries before the fact in exprefs words, but not from acceffaries 


after. 


VIII. As to the flatute of 28 H. S$. cap. 15. concerning piracy» 
robbery, murders and manflaugliters upon the fea, it is enacted,, 
“< That for treafon, murder, robbery, felonies and confederacies done 
“upon the fea or in any places whereto that commiffion extended (& ), 
** the‘offenders fhall not be admitted to have the benefit of clergy or 


“ fanctuary, but are excluded from the fame (/) 


grounds to the value of ros. or buying or 
receiving the fame, knowing it to be ftolen 
is excluded from clergy with power to the 
court upon the circumftances of the cafe 
to tranfport the offender for feven years. 

(i) Viz in fach manner as is forbid by 
a1 Elis. cap. 4. whereby it was made te- 
Jony : wide Part 1 p. 658. : 

vk) Tt was a doubt upon this ftatute, 
whether an acceffary at land to a felony or 
piracy at fea was included within the cx- 
tent of the commiflion direéted by this aét, 
Tilv. 134, 135- but by 11 & 32 W. 3. 
Cap. 74 (continued by 5 Ann. cap. 34. 1 
Geo. 1. cap 25. and made perpetual by 6 
Geo. 1, cap! xg.) it is provided, © That 
**acceflaries to piracy betore or after fhall 
“be tried and adjudged according to 28 
“ H. 8. and thall fuller the fame penaltics 
“ and in like manner as the principals. 

1f a mortal itrvke be given on the high 
fea, or on the fhore at full fea, and the 
party dic upon the fhore at ‘low water, 
this is not wighin this feature, vor fhall the 
admital have jurifdiétion to try the offenfe, 
hor yet can it be tried at common law by 
a general commiflion of eyer end terminer ¢ 
vide jupra. p. 20 GB Part tl. p. 426. To 
remedy this inconyemence it is provided 
by 2 Geo. 2. cop. 21, That where any 
“perion fhall be telonioufly ftricken ‘or 


* poifoned upon the fea or any place out, 


“ of England, and shall die the:eef in 
“ England ; or fhall be felonioufly ftsicken 
Sar poifoned at any place in England, 
m oy: 


3 


Upon 


and fhall die thereof upon the fea or any 
“ place out of England, an indiétment 
“nay be found in fuch county, where 
“fuch death, roke, or poifoning fhall 
* happen, aghinft both principals and ace 
“ cobeniah, and may be proceeded upon in, 
“the fame manner as if fuch felonious 
“flroke and death, or poifoning and 
« death had happened in the fame coun- 
“©ty, where fuch indi¢tment dball be 
«found, 

(1) It was doubted, whether this ftae* 
tute of 28 H. 8. had not taken away the 
trial of thefe offenfes before the admiral, 
or his lieutenant or commiffary, which 
had occalioned a total difufer of fuch 
manner of tral to the encouragement of 

irates, who conld not be tried by this 
laws. unlefs (at great trouble and ¢x- 
pence, brought to England, and theretore 
the aforefaid flatute of 11. & 12/7. } cap. 
7. provides, thet they may be tried by the 
courtof admiralty according,to the direce 
tiens of that aét, which are theie particus 
larly mentioned. 

By the fame ftatute it is nated, “ That 
“ if any of the Ring's natural born fub~ 
& jcéts fhall commit any piracy, robbery, 
« er ad of set againft othert the 
“ king’s {ubjcés, altho it be under colour 
“ of a commiffion from any foreign 


“ prince; or being a commander or maf_” 
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ter of a fhip, or feaman tball'felonioulyy 


4 yun away with his fhip, ce, or voluns 
“ tarily yicld up the fame to aay Brel 


ant 





+ _ . 
_~ Upon confideration of the fatute of 1 EB. 6. cap. 12, whiely in 
all cafes not mentiond in that’ ftatute reftores the privilege of clergy, 
as it was before 1 H. 8. it is faid in Poulter’s cate i Co. Rep. 31. b. 
that thereby clergy is reftored in cafe of piracy. 

But upon confideration of beth thefe tatutes I think as followeth, 
oles 

1. Firf, That by the flatute of 1 E. 6. capt 12. in all other itis. 
nies (not particularly excepted by the ftatute of 1 E 6. cap. 12.) that 
the common law takes notice of, clergy is reftored by the ftatute of 
1 £. 6. cap. 12. notwithftanding this flatute of 28 H. 8. cap. 15. 
even for felonies within that jurifdiGtion or commiflion of the admi- 
ralty fettled by that ftatute. 

And therefore, if a man be flain below the bridges upon the river 
Thames, but not ex malitié, or if a larciny be committed there, that 
is within clergy, if committed upon the land, the party fhall be ad- 
mitted to his clergy by force of the ftatute of 1 E. 6.«cap. 12. 

2, Secondly, if {uch a felony were committed upon the high fea, 
that were not excepted by the ftatute of 1 E. 6. cap. 12. but thould 

ee had clergy by that ftatute were it upon the land, in fuch cafe, 

[370] tho the proceeding be by the flatute of 28 H. 8. the party 

thajl have his clergy, for the ftatute of 1 E. 6. is general, ix 

all other cafes of felony clergy frall be allowd as it was before \ H. 8- 

and the exemption of clergy (*) was before that ftatute of 28 H. 8. 

extendible to the admiral’s jurifdiction, as well as to courts of cor- 
won law. . 

3. Thirdly, But as to piracy or robbery upon the fea by pirates 
and rovers I think clergy remains ftill taken away by the fatute of 


. © of bring any feducing meffoge from any‘ fhall fit out any fhip or velfel with fach 
* pirate, enemy, or rebel, of endeavour  déefign, or thal} confult or correfpond 
_# to corrupt any commander, &r, to yield. «* with any pirate, &'¢. knowing him to 
ba, up or run away with any thip, &e. or ‘* be fuch, or fhall forceably board ond 
“ turn pirate, or go over to pirates, or if‘ enter any merchant fhip onthe high feac, 
“ay fon fhall lay violent hands on his & oF in any port, haven.or c 
ar hinder him from fighting  fhall throw over-board ot deftroy any 
“ ue fe of thy $ or goods, or tal rt of the goods or oe en 
0 


; confine his matter. mr ala to “ orgie tofuch fhip, fach offender fhall 
Pa in his Ship, every fuc ity of , and fhall 
-o ibe adjudged 4 pitate, fate and | ped are og ate no of 28 
“ ps 8. & 11 & 12 W.3. and being con- 

ae aa 24, “ All a som tb « viGted fhall fuifer as a pirate without 


+ acy cap. Take aré declared ** benefit of clergy 
peas : there mentiond, oe aaa 
eclared to ips pirates. author here means 
as fame i provided, “ That Sei of be cittapend on se 
‘fade with or furniff Eom punttiment 
ian ne or 


23 Hi. 3. eka wi aicaiainie 6. cap. i, 
fons are, . ms a 

1. Becaufe I take it before 1H. 's. there was no clergy allo vable 
for it at common ‘law, for it was an act of hofttiliry, and confequent 
is not touched by the ftatute of 1 E. 6. cap. 12. 

2. Admitting that clergy were allowable in pitacy before 1 HZ, 8. 
and taken away merely by the ftatute of 28 H. 8. cap. 15. yet cay 
is not reftored by 1 E. 6, therein, becaufe it reftores it only in all 
other cafes of felony, which is. intended only of felony, whereof the 
common law takes notice, but piracy is of another nature, “ad the 
common law takes not notice of it under the name of fe/ony, and there- 
fore a pardon of all fc/onies pardons not piracy: vide Co. P. C. cap. 49. 
p- 112, 113, and accordingly the ufe hath obtained in, the proceedings 
of the commiffions founded upon 28 H. 8. 

IX. Asto the ftatute of $3 H. S. cap. 12. touching felonies in the 
king’s houfhold and proceedings thereupon before the lord fleward 





there is a claule, that in cafe of manilaughter in the king "shoufe tried - 


before the lord fteward, and alfo in all other felonies committed with- 
in. the king’s houfe, the. offenders, the abettors, procurers, and re- 
ceivers being convict fhall fuffer pains of death, as appeal Ye 
felons, without benefit of clergy. 

In my opinion the flatute of 1 E. 6. cap: 12. hath repeald . 
fo much of this ftatute, as excludes from clergy fuch offenfes [37] 
as are not exempt from clergy by 1 EZ. 6. for thefe are felonies, that 
the law takes notice of, and fuch wherein clergy was allowable before 
1 H. 8. and confequently the general words of that act reftore clergy 
in thefe cafes, tho the proceeding thereupon be before the lord fleward 
by this act of 33.47. 8. cap. 12. for the words of t E. 6. cap. 12. 
general in ali other-felonies, and they are in materia favorabili, in cafe 
of life, and in cafe of a privilege, which hath been ever favoured in 





law, and therefore fall be generally conftrued and not tent < 


couftruction or interpretation. 
"eth eens ae XLIV. gate. 
As doe ie Shall comm t go mentions is made 
pre for which they ought to be ote od aoe pirares ring, that a 
judged pirates, felons, and robbers by a1 roy ae that the law >was. 


oer ler. Pf on mnt i 
away fates bask, bre oa. i. ape ete and meet 


Y4 
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What perfons are o« are not capable of clergy. 


7 bah: gone through the confideration of the crimes or silanes, 

wherein clergy is, or is not allowable ; 1 now come to confider 

_ the perfons that are, or are not capable thereof, admitting the crimes 
themfelves within clergy. 

Touching perfons: to be admitted to clergy, fucceffion of times 
hath made great change in the law. . Antiently Nuns profeffed were 
admitted to the privilege of clergy, tho they could not be priefts, -yet 
they : are within the privilegium or. immunitas ecclefie, and had their 
clergy, 22 E. 3. Coron. 461. but other women had not by the com- 
mon law the privilege of clergy. 

ae ‘But at this day pei{effion is abolifhed, and no woman admitted to 
. the privilege of clergy at this day ; only by the ftatute of 21 Fac. 

cap. 6. if a woman be lawfully convict by verdict or con- 

(3721 feffion of ftealing goods under the value of 10s. and above 

the value of 12d. being fuch an offenfe, wherein aman might have 

his clergy, the thall for the firft offenfe be burnt.in the hand, and to 

be farther punifhed with whipping, fending to the houfe of correction, 
imprifonment, &¥c. as the judge fhall in difcretion think fir, this act 
-hath continuance to this day by the ftatutes of 3 Car, 1. cap. 4, 16 

* Gar. 1. cap. 4. (a). 

Again by the ftatute of bigamy cap. 5. () Bizanury was oufted of 
clérgy, 40 Afiz. 11. but by the ftatute of 1 £. 6. cap. 12. he is re- 
fiored to the benefit of clergy, if the offenfe be within clergy, and 
* dhs Stamf. Lib. Wi, cap. 46. fol. 134. 6, doubts whether that point 
of the ftatute be not repeald by the ftatute of 1s 2P. SM. cap. 8. 

—Whereby 2 all ftatutes againit the authority of the Pope or See of Rome 
* are -repealds yet the Jaw hath been fuffciently fettled in, this point, 
that bigamus “hath Wis ¢ clergy at this day’ T. 3 Eliz. Dy. 201. 6. Lamb's 
—_ for by the Ratiite of 1 Eliz. cap. 1. all the claufes in the ftatute 


But: now upon the ftatute of | 7 to fach punifhment, as aman would be in 
setae MM. cap. ee woman convicted pee the like cafe, viz, be burnt in the hand and 
Ricag for which a man detained in prifon at the difcretion of the 
Ae . tate his c! eg ea fabjet only ng * judge, not exceeding one year, 
|, the-benefit of that tute be fubjett only ¢ ) 2 Co, Inflit.. p. 273+. ‘ 





RET ait a a Te = SONS 


Fey 


“Hanadrneleesn tt 


of 1 2 PLM. cap. 8. sit pecially excep ate repel abdliaga 
none of the excepted claufes, and fo the ftatute of 1 E. 6. cape 1% 


ftands renewed by 1 Eliz. _ 1. if at all impeached orp by 
1 & 2 P.M. 

Again, at common law, if the clerk convict deliverd to the odie 
nary had’broke the bithop’s prifon and been after taken, he had Joft 
the benefit of his clergy, 22 E. 3. Coron. 257. but at this day. that 
can never-come in queftion, for by the ftatute of 18 Biz. ap. 7. 
clerks conviét are not now to be deliverd ‘to the ordinary, but bone, 
in the hand and fo difcharged. 





be bia a 


4 


Again, antiently the law was held,’ that if the prifoner had act hy 


Litum & tonfuram clericalem, We fhould not have the benefit of clergy, 
26 Affiz. 19. 20 E. 2. Coron. 233. or the ordinary might , 


have refufed him, tho he could read; but in procefs of time (3731 B: 


that law was altered and the court would admit him to his clergy, if 
the cafe were within clergy, tho he had not hadbitum & tonfuram, if _ 
he could read, and tho ‘the ordinary refufed him upon that accomnt, 
9 E, 4. 28.b.°54 H, 6.49. as b. 

A man attaint (*) of herefy, a Few, or a Turk thall not haye tisie. 
clergy, but a-perfon excommunicate fhall have his clergy. 11 Cr, 
Rep. 29,.b. Poulter’s cafe, 

A Greek or alien, who knows not our letters, fhall have his clergy, 
and fhall read in the book of his own country, B, Clergy 20, 


A baftard, a man blind fhall have his clergy (c), if he can Speak,» | 


Latin congruoufly. B. Clergy 21, 22. 
By the ftatute of 4 H. 7. cap. 13. * A man not within holy on? 


*‘ that hath once had his clergy, fhall be burnt in the hand with . 


‘* withyM or T; and being after arraigned for any fuch offenfe, (vin. | 


a 


“ an offenfe within cletgy,) he fhall not be admitted to his clergy a4, 


“ fecond time. «And if any man upon a fecond arraignment for ; 


ai 


fuch offenfe ia his clergy, as being a clerk in orders, if he 


. 


“* have not-his letters of orders, or certificate of the ordinary witneff _ 
“ ing the fame, ‘they juftices fhall ‘by their difcretiongive him a day 26 


“« to bring them, at which any, if he fail, he thal lofe his i 


© fecond time. He" % 


Salve 


, (*) ‘This thould be comvid, and fo it is Co. ep I 8 


expreft in. the authority here cited, wis. Pe eee quare of it,. bir 


11 Co, 29. b. for herefy wrought no attains che no difpenfation be a cler tram na 


der, altho by 2H. 5. cap. 7. fee-fimpic lands. 
were forfeited upon conviction, 
a This is denied of a blind man, 15 


Mat - sbearaccad for gi 2 


Pas, , 


the 


vt ag 


a 
‘ 373 ewe sacrviomeh iomeeanie: 


Nate ‘mo man-fhall be outed of his clergy a fecond time by the 
tien mark in his hand, or by a parol averment without the record 
teftifying it (+), and it feems, that if he deny he is the fame perfon, 
iffue muft be joined upon it and tried to be the fame perfon, before 
be.can be oufted of clergy. , 
__ The orders, that come under the name of holy orders, were four, 
t viz. @ bifhop, a prieft, a deacon, and a fubdeacon; other infe~ 
1374 t] riot orders, as exorcifie, lectores, acoluthi, &c.-were not called 
holy orders, but were called c/erici in minoribus. 

By this and fome other inftances, which appear in the ftatutes, it 
is evident, that the clergy in orders had a greater privilege allowdthem 
than others. 

i 4,4 clergyman in orders in fach cafes, wherein clergy is oufted 
oth ade? iftatute of 1 £. 6. cap. 12. as murder, robbery, &e. hath no 

“"Mhore privilege than a layman, becaufe the ftatute makes no exception 
© poe for him. 

_ @ Tf a ftatute be made after 1 E. 6. oufting dengy generally, as 

the flatute of 4 & 5 P. i M. cap. 4. 18 Eliz. dap. 1. aclergyman 

- in orders hath no more privilege than another, for the ftatute provides 
— not for him. Stam. P. C..135. b. 

3. And therefore, tho the ftatute of 23 H. 8. cap. 1. and 25 H. 8. 
cap: 3. excluding clergy from thofe found guilty in petit treafon, mur- 
der, robbery, &c. excepts fuch as are in the order of fubdeacon, or 

_ any fyperior orders, and directs them to be delivered to the ordinary 

‘to remain in prifon without purgation, or to be degraded, and then 

fent by the ordinary i into the king’s bench tobe executed, it feems, 

that this privilege is at this day gone, 1. Becaufe by the ftatute of 
18 Eliz. cap. 7. all delivery of clerks convi& to the ordinary is wholly 
taken away. 2, Becaufe in all thofe cafes, where clergy is,oufted by 

the ftatute of 23 H...8. clergy is oufted by the Rauute of 1 E. 6. cap. 12. 

se {except burning of houfes, and acceffaries before the fae, which ftand 
within clergy by the ftatute of 1 E.G. cap. 12.) and in that ftatute 
there is no fayjng of any privilege for ae in ee is 

by.23 7. 8, 

And then as to acceffaries before the fad diviy 3 is Whewite gene- 
rally taken away by the ftatute of 4 & 5 P. & AZ. cop. 4. without 
faving of more privilege to clergymen than to laymen. 







/ (# Ora 'tranfcript thereof, for the manser of certifying which fee 94 & 35 H. 8. 
‘ fapeig.andg O47. My cap. »Qs ing are 
abr oy , - 4 But 


. 


‘reenter: eeerreain’ C 


4. i tte jetties Seed Dlcwityot'cgs 


feem at this day, clergymen in orders fhall have benefit of clergy, @ 


fecond, third time, or oftener. EP 


The ftatute of 28 H. 8. cap. 1. puts eyes orders 8 
under the fame pains and dangers in relgtion to the ftatute of (3751. 
23 H. 8. cap. 1. 25 H. 8. cap: 3. a8 other perfons not in orders; this 
takes away the privilege given by 23 H. S. and 25 Hl 8, 

Then by the ftatute of 32 H. 8. cap. 3. which makes the former 


perpetual, it is farther enacted, “ That fuch perfons as be’ within 





“ holy orders, which by the lawsgof this realm ought or may have — 


« their clergy for any felonies, and fhall be admitted to the fame, 


“ fhall be burnt in the hand as lay clerks be accuftomed in fueh cafes. - 


“ and fhail fuffer and incur afterwards ‘§ll fuch pains, dangers, @ 
“ forfeitures, and be ordered and ufed for their offenfes of felony to 
“ all intents, purpofes and conftrudtions, as lay perfons admitted to 
“ their clergy be, or ought to be ordered or ufed by the laws and 
“ ftatutes of this realm, any law or ftatute to the contrary eet 
* withflanding. 

This aét was. perpetual and fubjected clerks in orders, slotted 
ing the flatute of 4 HY. 7. cap. 13. to two inconveniences, viz. ¥, 
To burning in the hand. 2. Exclafion of clergy a fecond time, 


But then the ftatute of 1 E. 6. cap. 19. reftores the privilege of sh 


clergy in all'eafes, (except thofe offenfes contained in the ftatute of 


_1 E. 6. and exprefly excluded from clergy,) as it was befure tH. 8. 


And altho by this ftatute of 1 £. 6, the burning of a clergyman in 
orders in the hand is not taken away by exprefs words, yet he is re- 
ftored to his clergy a fecond or other time, notwithftanding he had 
formerly his clergy and was burnt in the hand. 

But altho in exprefs words it reftores not to clergymen in orders 
the exemption from burning in the hand given by 4 H. 7. cap. 18. 
yet it doth in equivalence, for it reftores clergy im all other cafes fm 
like manner and form, as it was before 1 H. 8. which as to clergymen 
im orders was without burning in the hand, and accordingly to this 
day their privilege in that kind continues: vide 2 Co. meek 637. Hab 
Rep. 294, Searle 8¢ Williams. i ss 

And tis a miftaketo fay, that if he challenge above twenty, [ 76] 
he thall lofe his clergy a fecond time, becaufe the ftatute of 3 


pd 


1 £. 6. in moe loofe the clergy: im other offcnfes mentions not that — 


} . 
: r eh 


Mar 


its: SE 





ee forin al challenging above twenty, there ees ntither 
penance nor judgment of death, but only his challenge is over- 


-nuiled (*). 


» But indeed the cafe of outlawry is ca/us ‘nsf, for thé in the claufe 
excluding clergy the’ word aztginder is in, which extends to an out- 
lawry, yet in the fecond claufe reftoring clergy as it was before 1 
Hz. 8. io other cafes attainder and outlawry are omitted. 

"As to clergy of noblemen. 

By the ftattte of 1 E. 6. cap. 12. “ Peers of parliament commit- 
* ting felonies within clergy mag pray the benefit of this act, and 
« {hall not be put to read, nor be burnt'in the hand for the firft of- 
* fenfe, without any attainder or corruption of blood to be incurred 
“ thereby, and for the firft offenfe fhall be deemed, taken and ufed as 
* clerks conviét, which make purgation, without any further privi- 
“ ‘lege of clergy from henceforth at any time after for any caufe to 
“ be allowd or admitted. : 

This privilege of pecrs to be difcharged in this manner by this 
ftatute, 1. Muft be prayed by them. 2. Extends to all cafes, 
where a common perfon may have his clergy. 3. To all cafes ex- 


cepted: from clergy by that flatute, except murder and pcifoning of 
malice prepenfe. 


_ ¥ But it extends not 1-°To felony put out of clergy by any fubfe- 
_' quent ftatute. 2. Nor to felonies within this ftatute, where he can- 


not make ‘purgation, as if he abjure, confefs the felony, or be outlawd, 
by. the opinion of Siamf, P. C. fol. 130. a. but this latter feems 
doubtful, efpecially at this day, when delivery. to ithe cient and 
aie are both taken away by 18 Eliz. cap. 7. 

I think it was never meant, that a peer of the realm thould be put 
to ead or, be burnt in. the hand,’ where a common perfon fhould be 
put to his clergy, neither is it faid, that he thall-be sifcharged by his 
{3771 praying the benefit of this fatute, Where’ a common perfon 

fhall have the privilege of clergy and may make his purga- 
tion, but only where he may have the benefit of his clergy in the 
firft claufe of the ftatute, the other claufe, (faall bein cafe of a clerk 
convit?, that may make purgation,) is only for his {peedier difcharge 
and Sarthes ni nd and not to reftrain the nee claufe. 
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blamed for burning a peer of parliament in the hand, that ee 
an indi&tment of manflaughter; and it was the only error of 1 ? rey 
that.the perfoa erred in to my obfervation. tb ss isi ce a 
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CHAP. LII. 


4t what time clergy is to be allowd. 


NTIENTLY the law was very unfettled in this point, till” 
fettled by fubfequent ats of parliament and spe of the 
jadges. i 
Before the ftatute of We efim. 1. "cap. 2, the ordinary isla chal pom | 
lenge clerks as foan as-they were indicted, nay fometimes, as foon as. 
they were imprifond (*), before they were indi&ted, as appears by 
the ftatute of Marlbr. cap. 28. (a): 
By the ftatute of Wefim. 1. cap. 2. it is provided, ‘Que quant clerke 
oft prife pur retie de felonie & fc Jemand per Pordinarie, il lui foit’ 
huer folonque le privilege de Saint Efglife en ticl peril come il appent 
folonque le cuflome avant ces heures ufe, and a digestion given thereby’ 
to the ordinary, Que ceux que font endites de tiel vette per folemne 2 aan 
quefis des probes hommes fait in le court le roy, en nul manner i i ? ce 
les deliverent fans due Rigi iffint que roy n'eit meftier’ de, . 
metter autre remedy (b ). 
Afier this flatute the: prifoner was not ne to be indied | 
clergy allowd, but many times inquifitions ex officio were taken (4). 
1. Whether he. were a ‘clerk or no, and if not a clerk, he was not 
delivered to the ordinary. 2. Whether he were guilty or not, and 
if not guilty, he’ was difcharged. 3. If found guilty, be was them 
delivered to the ordinaty. vide % Co. Inft. 164. 8 E. 2. Coron. 417. 
ITEL2. Coren. 386. 3 Hi. 7. 12: b. but his goods were feifed. 
But this was found.a great inconvenience to the prifoner, » fe 
in cafe of an inqueft of office he loft his challenges, and befides poflis 
Bly he might be quit of the felony, wererhe put upon the j jury 








(*) Fide Bradt, Lib. 111. 123. be (4) Vide Part Lp. 
te) 2 Co. I Taf. f sateen 
ys 2 Con Inf. ie vit 
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“And therefore in the time of H. 6. the court was changed by Pri- 


‘ fot, and the prifoner hath been always fince put to plead to the in- 


diétment, and if convict, then to pray his clergy: vide 3 H. 7. 12. 6. 
Stamf. P.Co. fol. 131. a. 11 Co. Rep. Poulter’s cafe. « 

But if the prifoner will wave that advantage and will pray his 
clergy, he may, for no law oufts him of i it, but then, if the inui@t- 
ment be out of clergy, he muft anfwer to the felony, or he ¢hall have 
Ais penance. 

But at this day clergy is‘never granted, unlefs the party confefs the 
felony, or be conviét by verdict. 

If a man be indiéted of a felony within clergy, and he plead and 
te convict, and it be demanded of him, what he can fay why judg- 
ment fhould not be given againft him, he may pray his clergy, tho 
there be no ordinary to demand him, for as fliall be {aid in this cafe, 
the ordinary is but the minifter of the court, and it is not now, as 
antiently, wfed for the ordinary to demand a prifoner, but he may 
pray his clergy himfelf. 

If in that cafe the ordinary demand not the prifoner, nor the pri- 
foner himfelf prays his clergy, yet if it appear to the court, that he is 

a clerk, or be fo named in the indi&tment or appeal, the court 
(37 9] may, and it feems ought ex officio to allow him his clergy, 
bit howfoever they thought not to execute him. 22 E. 3. Coron. 254. 
Abridg. Affiz. 74. (c). 

If by any miftake or overfight the court thould give judgment a- 

gainft him, yet they may, (and as I think,) ought to allow him his 

clergy after his attainder. 

" Apd therefore the prifoner condemned thall in ae a cafe be al- 
lowd his clergy under the gallows, if the judge come that way, 34 
H. 6. 49. a. b.. This is agreed may be done by the judges of the 
king’s bench, as juftices of peace, becaufe their commitfion continues, 
but it is doubted, how it can be done by juftices of ayer and terminer 
after their fefion. ended. Crompr. Fu/?. 119. a. 

_ And it is true, that tho they may allow clergy during the adjourn- 
ace ‘their commiffion, yet they cannot. do it after their feflion is 
over, but they may reprieve him after judgment, notwithftanding 
their feflion determined, upon confideration that he can read, and 
then may,allow him his clergy as a clerk attaint at the next feffion. 


ON sp ah (¢) This cafe is in 12 Affix. 15. . er 
PRN cbs Nepcony F 





Avis indi@ted of a felony within clergy, and hath bis Doak lial 
him but cannot read, and the ordinary returns accordingly mon uit, 
and it is entered of record pm legit, and the court reptieves him ; 
another fethiorg,; and by that time he hath learned to read, tho: the. ; 
gaoler, that taught him to read in the mcan time, was antiently pu- : 
nifhable, yet he fhall be admitted to his clergy and be delivered. 
nf Afiz. 44, nil. Dy. 205. a. b. per omnes Jupiciarios, Dy. 214 
b. Stone's cafe. 
And the fame law it is, if judgment of death were pee againd 
him upon #on legit returned, yet if he can read after, he thall be de~ 
livered to the ordinary and have his clergy per omnes jupticiavios, 34 
FT. 6. 49. Corox. 20 (*). 
if a man abjure the kingdom, (which is an attainder in law,) bs 
come back again, he fhall have the privilege of his clergy, as a — 
attaint. 8 A. 6. Kelw. 186. b. Raft. Entr. fol. 1. b. 
But in antient time he was not delivered to the ordinary, es 80} 
but remanded to prifon ‘till he obtained the king’s pardon for 
returning into the kingdom without licence, and that being: obtained 
he fhould be delivered to the ordinary, 1#, 3. 16. 6, Corem. 155. ‘ 
Stamf. P.C. Lib. U.cap. 50. but this law is antiquated : wide Ref. 
Ent. fol. \. 6. ex T. 15H, 1. rot. 2, 
If a man indidted of a felony within clergy ftands mute, yet he 
fhall have his clergy. AZoore’s Rep. n. 7138. p. 550.. Winter's 
yea tho judgment of peine fort & dure were given againft him, if the 
cafe, as it appgars upon the indictment, be within clergy, for the eouit 
in this cafe ought to be of counfel with the prifoner in ees Vitey 
tho he be wilful, ‘ 
If the approver difavow his appeal, or be v. vamquithed.dn 
become recreant therein, yet he thall have the privilege of clergy, 1 i 
the canfe, for which he, is indi be within clergy. . » 
But in thefe cafes of attain eset ser re ions fy 
ordinary ab/que purgation 15 H.1. Roft. Bat. 1. b. 
* i 
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Concerning the manner how, apd the judge by and before whom clergy 
eae “as to be prayed or allowd. 





‘ NTIENTLY the ordinary took upon him, as the perfon that 
Jy #was to judge of the competency or incompetency of the clerk. 
Buti: in truth the king’s juftices were the judges both touching the 
competency of the clerk to be admitted, and the fufficiency or infufli- 
ciency of his performance therein, and, the ordinary was in 


_s Tra but the minifter to the court. 5 Co. Rep. 26. b. cafe of 
4 









ical law (a). 

i@ ordinary had challenged one as a clerk, that the court judged 

fuch, the ordinary or bifhop fhould be fined, and his tem- 

' ‘fed, 9H 4. 41. b. Stamf. P. C. 132, 133, aid the felon ° 

) hall ‘be hanged. 4 E. 4.29.0. 9 E. 4. 28. a. 

+ ‘Again, if the ordinary refufe one that can read, and return mon legit, 
, yet the court may hear him, and if they judge him to read fufficienly, 
the prifoner fhall be faved notwithftanding the refulal and return of 
the ordinary, and accordingly, if the ordinary be abfent, the court may 
give him his book. "1 EB.4: 29..a, 9E. 4. 28. a. 1H04.41. 8. 34 
A 6. 49.0. b. Stamf. P.C. Lib. M1. cap. 45. fol. 132, 133. 

And therefore the judge may and ufually doth appoint the verfe, 
that the clerk fhall read, Stamf. P..C. ubi Supra, and therefore the 
pragtice of Bryan and Starkey, 21 E. 4. 21. is juftly reprovable, who 
they delivered a book to the prifoner and he read well in the 
prefenc of the juftices, yet when-the ordinary returned non legit, gave 
9 meow death againft the prifoner, for i twuth the ordinary is 
but the minifler, or at moft the affiftant, Ni eat and not the 
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ithout any reading, be al- 
’ fal be as as a. ea 
oe be as effectual and 
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HE confequences or effects upon clergy granted are cus erable 
in two ways, 1. What they were before the ftatute of ; ‘ 



















they. ¥ were thefe. 
I. Regularly when clergy was granted, there om an phe made 
the.court of king’s bench, Et “tradito ¢i hie per curiam libro leg, 
clericus, & J. S. (the ordinary or his deputy,) petit ipfum, ut 
prafato ordinario deliberari, ideo confideratum gh, ents pred 
liberetur prafato ordinario. And if it be witho 
is this added, Jaivo cuftodiond’ abfque aligd purgatione 
ciend! fub pericule, quod incumbit. 11 H. 7. Rot. 
a. But ifi it ae ki paigetion,. ae see clau 


Dy. 205. - '& ibid. 215.4. 3 

IJ. When he was fo delivered to the ° 
the ordinary’s prifon; 
main till he fess Sane? 








pod sab sa ine’ sete’ of ie? aieheace before them, 
might give judgment and award execution, as if he had been alay- 
man and found guilty before them. \ 
> But this among the reft of the felonies enacted in the thne of H. 8. 
‘was repealed by 1 E. 6. cap. 12. &.1 Mar, cap. 1. 
MIL If the clerk were committed generally, he might make bas 
- Purgation (*), the form whereof is unneceflary to recite, being it is 
© now taken away by 18 Eliz. and is fully detcribed and directed by 
Stamford Lib. M1. cap. 48, fol. 138. and the flatutes of Wefim. 1. cap. 
2.4 4. cap. 3. 

And if the ordinary would not admit a¢lerk to his purgation, a writ 
might iffue out of the chancery to command it, Mphete ey law it might 
be ne. 15 H. 71. 9. a. per Fincux. 

' ad when he had made his purgation, he had ants enieaiioh of 
his ‘feifed, unlefs he were attaint. 8 E. 2. Forfeiture 34. 

But as touching goods the difference was thus: 

Dhak “alt before conviction upon his arraignment the prifoner had his clergy, 
(as was ufed commonly before the time of H. 6.) then if he made his 
purzation, upon fi fignification thereof to the chancery he hada writ to 
the. theriff to 'réftore him his goods, nifi ed de cau/a fugam fecerit, for 
» then he had” no reftitution, F. N. B. 66. a. but if hedied before pur- 
gation, his executors Could not have it. 

But if he had pleaded to inqueft,: and were conviét, then the goods 
AY Nos 138. J were forfeited by the convicton, and he thould not have refti- 
: * he [3 4 ‘tution of his goods. upon his purgation, and altho the law was 
taken antiently, that even in cafe of a conviction, unlefs there were an 
attainder alfo by judgment, he thould upon ‘his purgation have had 
reftitution. 3 EF. 3. Coron. 365. 40 E. Be 42 a. yet of latter times the 
— daw hath conftantly obtained otherwife, as appeareth 8 HT 4.2. a. 20 
- 4. 5. B. Coron. 166. Plow. Com. 2620. Stamp alle ae iL, ee 
88. vide 3 E. .:Coren. 332. Reta C 
ma And the fame law feems to be; Bice 
awarded, if he fled, if he ftood mute, 
for i ae noe! — 
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87. Hevof inthe bithop of Hereford’s cafe Relore cred By 44, pe 
But if the ‘clerk were delivered to the ordinary ab/que purgatione, 
there he continued prifoner during his life, unlefs pardoned by the 
king, and the king had not only his goods, as abfolutely forfeited, 
but alfo the profits of his lands during his life, as appears by the books 
above cited. a 
And if the clerk were fo delivered ab/que purgatione, if the as é 
went about to admit him to purgation, a writ might iffue out of the. 
chancery to prohibit him. Clau/. 22 H. 3. m. 17. dorfo, Epifeopo 
Exon, H. 14. E.3. B. R. rot. 19. Lona’ and he fhall for it be fined, 
and his temporalties feifed for the contempt, and by fome books i is : 
an efcape in the ordinary. 9 E. 4. 28. a. iat NGF ed 
There were certain cafes, wherein the clerk was delivered to. ‘the © 
ordinary ab/que purgatione. 1. Where he was outlawed of felony 23. hd 
H. 8. cap. 1. Raf. Entries 121. a, 2. Where he confefffed the felony Mt 
either upon his “arraignment, or become an approver, or confeffe , 
and abjured and after came into the realm again, for againft his” own “ 
confeffion he fhould not be admitted to purge himfelf of the erime bat e 
confeffed. $ H. 7.12. 3. If he had judgment given againft him, 
whereby he was attaint. 10 E. 3. Coron. 247. 4. Ifhe, [38 1 pence 
were in orders and broke the prifon of the ordinary and made oe | 
his efcape, by the ftatute of 23 H. 8. cap. 11. 5. Where a man in 
orders was convict of any of the felonies oufted of clergy by 23 Hl. 
8. cap. 1. he was to remain during his life without purgation, and the: : Ki 
ordinary might degrade him and fend him into the king’s bench t tes 
ceive judgment. 6. If he were only convict by verdict in an appeal, an 
he fhould not make his purgation. 12 R. 2. Coron. 109. jo Fe, 
Coron. 2476° ne | 
IV. Ifa felon had his clergy, ‘regularly he was never to bearraigned 
again before the king’s juftices for the fame felony, unlefs it were im 
cafe where he broke the adi of ne ordinary and atin 20 £. 2. 
Coron. 232, (a). si le 
V: Ifaclerk a kgm that . “he. was not to be arrai ned 
for any other felon by him -committed b re his olergy arr 


by the ftatite of 2518. | 3. cap. 5. re lere, it is enaSted, “ That o 


For in that cafe Supicbatee.: I3tea, 
Pro bo io un. de gore £ 
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8 HISTORIA PLACITORUM © 


i be arraigned of all his felonies at once (5 wry ‘yea wk altho jie 

only prayed his clergy, tho there be no entry of record that he read 
or ‘was delivered to the ordinary, yet by force of this flatute he thal 
not be arraigned of any felony committed before, for the firft felony 
"being within clergy, and he praying his clergy, it was the fault of the 
court, that he had it not, ich fhall not turn tovhis difadvantage . 
T, 4 Eliz. Dy. 214. b. Stone’s cafe. 

» Yet this hath fome, exceptions, for if he had committed treafon 
againft the king before his clergy admitted, he may after his clergy 
and after his purgation alfo be indicted and arraigned for that Bong 
becaufe it was an offenfe not within benefit of clergy. 

VI. If he had committed.a felowy after he had his clergy, and was 
delivered to the ordinary, he fhoald be. putto anfwer that felony, vide 
4) Eliz, Dy. 214, b. and if he had killed his keeper and thereby efcaped 

? f the ordinary’ s prifon, he fhould not for that felony have 

* rahi i had his. clergy.for it, frufira legis auxilium querits qui in legem 

ae committit. 8 E. 2. Coron. 419. 22 E. 3. Coron, 250. 

~The cafe of Stone, 4 Eliz, Dy. 214. 4. was this. 
Stone committed two felonies the fame day, one (fuppofe it burglary) 
out. of clergy, the other (fuppofe it larceny) within clergy, he is in- 
_ died of the larceny, he pleaded and was convict, and prayed hi, 
clergy, and entered mon legit ut clericus, and no judgment, quid ° hy 

Fur us - datur ordinario, but is reprieved without judgment to another feffions, 

Pate at which he is indiéted of the other felony out of clergy, but fuppofed 

to be the | fame day when the former felony was committed, he is ar- 

raigned and pleads non cu/p, andis found guilty, & petit ibrum & legit 
ut. clericus, fed non crematur, neque traditur ordinario. 

eer ke It was agreed, that this fecond reading, notwithftanding the fon 
d git firtt entered, is a good difcharge.of the firkt felony within clergy 

“per omnes jufticiarios, Dy. 205. a,b. but then, 2, The _queftion was, 
‘what thould be done as to the. | not 0 cle rgy, whereof he 

"was indi@ed and convicted : by. feven juftices b he thall have judgment 

todie, “becaufe it thall be intended a felony: commited after the firft 


































rraignment, but by other feven he fhall bedifcharged, for it thall be 
nde a felony committed the fame day, as i is laid, ‘and tho ther, 
quid ari 0, cae es s the at ie te 


















and ree executed, and yet aga s cler 
and before the ftatute of 2 Eliz. cap; 4. therefore at fees | 


the felony, Wey: he was firft indi&ted, he mutt have b 
of all felonies committed before his firft arraignment. ‘The ouly 
that I can think of is either, 1; That he fhould have plea 
did not; or 2. That the degit ut clericus mutt be intended | 
be applied to the fecond felony only, and not to the ‘firit, 
whereupon non legit was entered. Dy. 215. a. | 

And thus far Seay oe the effect of ae as it ftood befaie 
18 Eee et yea oe 

By thefe ei Datiils taro great ater , 
bufinefs of clergy, which took away many quett 
tedious proceedings, and ee Fnconveninies ce th 
before this time. aS a 

1. By the ftatute of 3 ia. cap. 4. it is enagted, # 
“ perfor,” which thall hereafter upon his ee for 





« delivered to the oitinary” fie the fame, and: fhall uke his ¢ 
“ tion for the fame offenfe or offenfes, ‘whereupon he was fo 
to his clergy, and. (hail before his admiffion to his clergy have: re 
“ mitted any other fuch offedfe, whereupon clergy by. the 

“* ftatutes of this realin i is not allowable, | not being thereof 
* indicted and victed, ited, or pard 





Bre 


mice re 


ieee to Save: A lg of Maks hall n not ucrcapon be, ‘Site 
“ed to the ordinary, as hath been accuftomed, but afi fuch clergy 
« allowed, and burning in the hand according to the fn : in that 
“behalf provided, hall forthwith be enlarged and delivered out of 
¢ prifon _by the juftices, before whom fuch clergy hall be granted, 
8 8 % that caufe notwithftanding, provided, that the juftices may 
Is de for farther Sopot detain the clerk i in prifon for any 
time not exceeding one year (c ). 

‘¢ Provided that, if any one fhall be convicted of carnal knowledge, 
and abufing. a woman child under ten years, fuch offenfe thall be 
“felony without clergy. 

_“ Provided, that any perfon admitted to die benefit of clergy fhall 

“ notwithftanding the fame be put to anfwer other felonies, whereof 

he fhall be indi&ted or appealed, not being thereof before acquitted, 

“ convicted, attainted, or pardoned, and fhall in fuch manner be ar- 
“+ raigned, tried, adjudged, and fuffer fuch execution for the fame, as 

- he or they thould have done, if asa clerk or clerks conviét they had 

_ been delivered to the patinary. and there had made his or their due 

_-“ purgation. : 

Op oe this ftatute thefe points are clear. 

‘1. That if before his clergy admitted, he had committed any other 
ale within clergy, he is cleared of them’as well as of that where- 
upon he hath his clergy, for his burning in the hand is in lieu of his 
_ delivery to the ordinary and purgation. 

.2. That as to former felonies out of clergy fo? is not difcharged by 
his. adinifion to clergy, but flall be put to anfwer them. 

“3. ‘That by his conviction he forfeits all his goods that he hath at 
“the time of the conviction, . notwithftandi ing his burning in the hand. 


aay “a ve AY (ap. 6. it is Pecebca” “a AG snowing them tobe fer) 
eeirceoy y perton tall be, conviel i cad of be burnt in. the hand 
Jar a Lidges fall award him to“ wh obe tek way ofthis 
-houle o 


‘wor r houfe of correélion, ae ’s plantations in America for 
ig on ng kept without bail at the dif ~ “ ce feen years ; and perfons 
“ « jon | 
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A the judges, not lefs than fix | goods, know- 
is yhonths, nor more than two years from — to to aie ‘or for offenfes 
a pew cons an entry wheienfis tobe wit thout clergy, Bod generally 
on record, and if fuch ohnndee'y “ ete: condition of t transportation, to be 

aie fhall be committed to fuch the term of fourteen 








wet cre to remain not lefs than — 
: gee months, see ‘more than four 
east aa. and 6 Geo. . cap. 
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18; and if any thall refeue or aid 
% uch offender to make his ¢fcape, or if 


] ¥ fuch offender fhall return of he nad at 
without leave before the expiration 

“ rp ame’ Great. Britain ox Ireland, 

‘he or he ¢ 

“ telony. 


guilty of 
That 








and retaining other goods, and is in nature of a Sorte 
5. That prefently upon his berning in the hand he wigs to. peeti 
tored to the poflefion of his lands, _ from: or to enjoy: ‘the Bie 
profits thereof. Pa 
6. That altho he be not burnt in the hand, but the king intent “y 
he is thereby put into the fame condition, as if he were burnt in the x 
hand, and rendered a perfon capable now to parchafe and retain good 
altho the words of the flatute are after clergy allowed and burning in the 
hand he fhall be delivered. ‘Ttiefe are all points refolved in 5 Co. Rep 
110. a. Foxley’ s cafe, and P. 41 Eliz. Hefion’s cafe therein cited e. 
7. And confequently after clergy and burning in the hand he fhall ~ 
not be proceeded againft by the ecclefiaftical judge to deprivation Ors 
other ecclefiaffical cenfure, for it amounts to ‘a ae by the: ing.” + 
Hob. Rip. 288. Searle & Williams. ae 
8. That ‘notwithftanding this ftatute requires sdnine't in the‘hand,,. ; 
to difchargeia clerk convict, yet a clerk in holy orders, viz. in, the 
order of fubdeacon or above fhall not be burnt in the hand, but the Ao 
privilege allowed them by the ftatute of 4 H. 7. cap. 13: to be faved 
from burning i in 1 the. hand continues to them. 2 Co. In/?. 637. Fs repr: giants 
9. And upon the fame actount they may have their clergy’ inc cafe 
within clergy a fecond time according, to the ftatute of 4H. T.« 
notwithftanding this ftatute. — 
10. That altho a clergyman in orders fhall not be burnt in As 
yet by virtue of the flatute 4H. 7, cap. 13, and of this ftatute after 
his difcharge given by the court he ‘hall have the fame eens Say 
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‘of peers. of parliamen ye ae thgn from read 
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% 5. What, in cafe of felony. Ate’ § rap 
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“HISTORIA PLACITORUM. CO! e : 
“12. That the plea of auterfoits convidt and had his: sic nals as 


e fiat, good bar to.a new arraignment for the fame felony, as it “—" before 
this ftatute, — 


13. That if aman be indiGted of murder, and upon not guilty 
is found guilty, of manflaughter, and prays his clergy, tho he 


neither be burnt in the hand, nor hath his clergy allowed, but the 


court will advife upon it, yet this ftands as a good bar to a new in- 


‘diGtment or appeal for the fame felony, for the prifoner hath. done 


what he can in praying his clergy, which prayer is recorded petit /i- 
brum, and it is the act of the court to advife, and their delay in al- 
Jowing him clergy, or burning him inthe hand hall not prejudice the 
prifoner. 4 Co. Rep. 45. b. Wigg’s cafe and ee 8 cafe adjudged. 


Co. P. C. cap. 51. p. 131. (d). 


(a) This point was however much liti- ready to read, if the court wonld have 
gated, and at, laft folemnly fettled in, the allowed him, is a good bar to an appeal, 


Fon of Araihring and LifleT. 8W. 3. B. altho the court had not called the pti 


+ rote 565. Kel. 93. that a sonyiétion of ' dant to judgment, but*continued him over 
sae and that he wasa clerk and = witha curia advifare wult, 
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© Concerning re 3 cst in the feveral kinds of. capital offenfes, 


AVING now gone through the preparatories to alee, 
» namely indictment, pleas, trial, and clergy, I come to con- 


. fider of the judgments that ave to be given in feveral capital offenfes; 
- and therein, 1. I will confider the feveral kinds of judgments. 2+ 
Who are the judges, that may give o. 3. How and in [what 


manner.) 


” Firft, for the feveral Kinds Be Sedementt oo emi 3 thefe 


Ke particulars, 


“1. What judgment is to ve pil in eae of a an naequeal “of any 


rig capital, offenfe. 


A hs 
2 What, when clergy is shseos” fe ” 
“3. What to. be given seams a Se conte of pion, as 








- againft the king. te 








a What to be given in cafe of pei reafon, Seip cs 





oP Sees ng 


; 


I. The 









2 ‘in bar, or-elfe when. ‘has is acquitted upon 

pleaded; ‘and of thefe in their order. | = 

If the prifoner pleads the king's, pardpn, the coakibian of hi 
is ordinarily thus, quarum quidem literarum domini regis (a ac didi : 
if there be a writ of allowance alfo pleadéd,) pratextu prediftus ' T. Hq, 
petit quod ipfe de premiffis per curiam-hie dimittatur, oe. Super quo vifis” 
& per curiam hic intelleétis omnibus & fingulis premifisconfider un oft, 
quod predidtus T. H. eat inde fine die, @&c. and in the margin of 1 he 
roll there is commonly entered. litere patentes allocantur: fine 
die, &c. and no other judgment is ufually “gett in fuch- ro : 
cafe, Raft. Entries 435. a. b {392.] 

If the prifoner pleads auterfoits acquit, oF convidt, or attaint de mefs 
me felony, ‘and ayers it to be the fame, (as he mutt,) the co ofion of a 
his plea is, & hae paratus off verificare, unde petit judici 
ipfe de pramiffs per curiam hic dimittatur, and fometim 
commonly. pleads ¢ over to the felony mot guilty. — Ma 

Et David Waterhoufe armiger. coronator & attornatus PHT: reg 
in curid ted us regis coram ee rege, qui bro eodem domino es in’ 











com. S. ec. off una BF eadem perfona, and fo goes along. to aia 
averments mado & oa te pr edidtus mcdonaanes Sayer hp ‘up 


predifd pr ig & accords, comvittionis de i 
regis attornati eaide pecie cieetion cognitione, cepa atete a 








ane of la Bi acquit pedal 2 Es 4. ges pape a 
And note, this judgment of eat fine die is of two kinds, fometimes 
it is Apecial, fometimes it is general. ° 
If 4. bring an action of covenant againft B.-and a fpecial 
fet 93] verdi&t is found, but upon the pérufal of the declaration a 
: “fault therein appears, Et quia videtur curia, quid narratio ¢ft infuffi- 
‘ciens, confideratum ef? quod. querens nihil capiat per billam, fed quid 
” defendens eat indé fine die, this judgment fhall not be a bar in another 
- aétion ; becaufe fpecial, and not given upon the verdict, but upon the 
infufficiency of the declaration ; otherwife it had been, if given gene- 
rally, for it fhould have been intended upon the yerdi&t and merits of 
“the caufe. 7) 1650. Eales & Lambert (a). 
In a quare impedit by the king iffue is joined and found for the de- 
fendant, at the day in bank it is alleged in arreft of judgment, that no 
_ patron is named in the writ, the judgment thall he enterd generally, 
wae: eat fine die, and not fpecially upon the plea in “abatement, but it 
feems, it fhall not bar the king in a new action," for the eat /ine die 
fhall be applied to the plea to the writ:’ vide 3 H. 4. 211. (b.) 
But it feems, that if a man pleads a plea in bar of ithe indi@tment, 
as cautr ofeits acquit, ot a pardon, yet if the indiGtment’ be infuficient, 
_ upon the reafon of, Vaux’s cake 4Co. Rep. 45. a. the eat fine die thall 
be applied. for the advantage of the king to the infufficiency of the 
Ke + inidtinen, and not to the plea i in bar; quere tamen, non obftante 
| Vaiws’ s cafe. : 
“It is reafon to have the eat fine die fpecial in that cafe, co quad 
ms bedictavicinion predicium apparet minits fufficiens, ided confiderarum ¢ft, 
quod eat fine dic, and then it is applicable only t to the infufficiency of 
othe aameenent, : 
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a man lea y guilty ‘nd is paciited ancieaity the j dg 
ment was not only, guéd eat fine die, but ided con/ideratum eff, quod 
eat ind? quigtus, tho it were at the king’s fuit, quod vide Rafe 
Entries 51. a. 2 E. 4, in the cafe of Hodg/on’ before cited, and 

fo in the cafe of Smith before cited, vie. Hi 6 Fac. and accordingly’ 

H.3 Fac. BER. Raff. Entries 57. [ded confideratum eft, quad idem 

T. fit inde quietus, & cat fine die. Rafi. Entries, fol. 385, Gasl- 
delivery 6,7, 10, 11. 

Yet at common law without the aid of 18 Eliz. he might be bound © 
bound to his good behaviour, if it were teftified he was of ill fame, 
and fhall be committed till he find fureties. Raff. Ent. 385. Gaols 
delivery 5. ate 

And if the entry were fuch, I do-not think the pe contd ever 
be arraigned again notwithftanding the infufhciency of the indict- 
ment, till that judgment of acquittal were reverfed, for eat inde quictus 
cannot go to the infufficiency of the indiétment, but mutt go to ae 
mitter of the verdiét. 

But indeed in Vauxe’s cafe, 4 Co. Rep. 44. a. “whio was acquit by 
verdict upon wot guilty pleaded, the judgment is only Jdea confidera- ‘an 
tum ef, quod predidius Willielmus Vaux de felonid & murdro pra-~ 
ditto in inditamento pradifto fuperiits [pecificat. necnon de didtd felonicd 
venenatione preditti Nich. Ridley in eodem indiflamento nominat. eidem °° 
Willielmo impofit. eat fine die, not eat inde quietus : he was afterwards ~ 
indiGted de novo and pleaded the former acquittal, and vet becausfe 
the indiétment was not fufficient, he was put to plead to the felony, 
and had judgment and was executed. My 

The truth is*the beft reafon to maintain that judgment is that, 
which is given by my lord Coke P. C. 214. in thefe words, Jn the 
cafe of acquittal the judgment is, quod eat fine dic, which may be given 
as well for the infufficiency of the indifiment, as for the party's innocence 
or not guiltinefs of the offenfe, and the judges of the caufe ought before 
Judgment to look into, the whole record, and upon due confideration feat si ay 
10 caufe it to be prt} ideo ‘cohfideratum eft, quod cat fine die 

"This is the beft reafon to fupport that judgmery, but if the jodee mene 
ment had been, fad cx ind? quietus, as the antient form is in cafe” of is uh 

acquittal upon not guilty pleaded, that could never refer to the 1395] ae 
_ defe& of the indiétment, but to ‘the yery matter of the ver=— Feel 
dik ; and if in Yaus’s caie the judgment had been fo enterd, he could | 
never se have shoe weed the fame offentes bas 
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f =! vow piacifoRulr : 
> he defect of the indictment, till that sidgcieal seb es if 
“error, tho, as‘it was, that judgment i in Vause’s cafe was o one Of | “ 
' Jrardeft that ever I met with in criminal cautes, | for where the pri- 
foner excepts to the infufficiency of the indi¢tment, or the court doth 
hex officio, the judgment is {pecial, gudd indifamentum ob infufficien- 
\ tham’caffetur, & quad the prifoner cat ind? ad prefens fine die. 

If a man be indicted of homicide /e defendenda, or per infortunium, 
he muft plead to it or confefs it, and there is nd judgment of death 
given againft him, but remittitur bri ifone, or baild ad eepeta: gra- 
tiam regis. 

But if a man by the coroner’s inqueft be found to have kild a thief, 
that affaulted him to rob him or to commit a burglary, which is not 
‘ felony, he fhall neither be arraigned nor put to anfwer upon that in- 

© di@tment, but fhall be difmiffed without any judgment. 

But if he had been indiGted of murder or manflaughter, and upon 
mot guilty pleaded the {pecial matter is found, or the jury acquits him, 
the judgment thall be quod eat inde quietus, and it is a perpetual dif- 
charge 5 and if he be found guilty /e defendendo, yet the judgment 
given thereupon, quod expeétet gratiam regis 18 a perpetual bar to an- 
other indi@tment. CoP. C. cap. 101. p. 213, 214. 

aS ‘The judgment in gale of allowance of clergy i is thus, Super quo 

i adiunc & ibidem quafitum oft per cur. domini regis de eodem Johanne, 
oi. quid pro fe habeat vel dicere Sciat, quare curia domini regis hic ad 
Feta o executionem de eo fuper veredittum praditium procedere non 
- debeat; idem Prmaoss dicit, quad ipfe eft clericus, && ‘petit beneficium 

z f “clericale Sibi in e& parte allocari, & tradito eidem Johanni libre idem 

a Johannes legit ut. elericus, fuper quo confi deratum eft per curiam hic, 

“quad idem Johannes ia manu fud levd cauterizetur B deliberetur, and « 

the execution is accordingly enterd, €9 in/fanter crematur in manu [ua 

: ie “land, & deliberatur juxta formam fiatuti. ge 

ve 1b 96), And if he be a nobleman, and | be Jevaanded edie 

) judgment fhould not be. given upon t the verdi&, he may aver, 
vt co is a peer of the ki & vocem in parliamenta, 
and pray the benefit of the ftatute of 1 ‘E6. cap. 12. and if it appear 

fo in the indi&ment, or in cafe it do not, if the court be afcertained 
thereof either by writ of certiorari to the clerk of parliament, or if it 

"be confeffed by the king’s attorney, then the judgment is ided con- 

at fideratum ft as oe een oe in ee ca/is 
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ce a i 
fR ng given in. aut court, the entry is pa ae ducatur per pre- 
| Gietun marefeallum ufque prifonam marefcalcia@ domini regis coram ipfo 


rege, €8 dé inde ad quendam locum executionis, vecat.. St. ‘Thomas Wat- 
ringes, “trahatur, & fupra furcas ibidem fu uufpendatur, and fo forward 


as in the judgment. Piast , 
_'Phus the jadgment was enterd againft Barkly a feminary prieft 


* upon an indictment in Afiddlefex, P. 38 Eliz. upon the ftatute of 


jot thes 


27 Eliz. But the judgment againft a woman in all cafes of high 
treafon is to be drawn and burnt. Go. P.C. ail. 

Upon an indi€tment of treafon for counterfeiting the king’s coin 
the judgment is only, as in petit treafon, viz. quéd ducatur ufque gao- 
lam domini regis de Newgate per vic’ com’ Middlefex, & ab inde u/- 
que-ad furcas de Tiburn trahatur && ibidem St ifpendatur, quoufque mor- 


tuus fuerit. 
And the judgment againft a woman is alfo, as in petit treafon; to 
be burnt. '05 E. 3. 42. (c). * 


a of all hands, but as to clipping or, impairing of coin 
[there been fome doubt, ] and likewife as to counterfeiting of 
foreign coin made current by proclamation, becaufe thefe‘are new 
created treafons. CoP C2 Bs TRG ier ORS 

But yet in cafes of clipping or wathing made treafon by 


-TB9 gelato cap. 11. & 18 Eliz. cap: I, the judg- 


ment is now fettled to be only drawn and hanged, as in cafe of coun- 
terfeiting of the coin of the kingdom by 25 E. 3. de proditionibus, 


and this was agreéd, and accordingly judgment given againft two 





Frenchman, Hill, 25 Car. 2. (f), according to the book of 7. 6 Eliz. 

Dy 230. 6. 
» And with this digrees the refolution pf 24 HZ. 8.4 in juftice Spilman’ 8 
reports cited 2 Co. Inft. p.636. A pricft drawn and hanged for clip- 
ping ‘the king’s coin, and yet clipping was not held to be treafon 


within the fatute of 25 E, 3. but made fo [by the Matate of 3 H. 5. 


cap. 6. according to the common opinion and the recital of the ftatute 


of § Bliz.] (g) and fo repeald by the ftatute of 1 Mar. cap. 1. yet 
even while that fiatute of 3H. 5. was in _the ipmaeess was 
te only, drawing and hanging in that cafe, a 












oa Old Baily, tho ie precedents were of hanging draw 
quartering for ‘clipping, yet the mott ufual were only drawing in 
hanging (hy ~ HL Se 

And upon the fame. tin I chia that ia cale'e of counterfeiting of pipe 
foreign coin made current by proclamition, made treafon by the fla- 
tute 1 Mar. cap. 6. and the clipping or wathing thereof, likewife 
made treafon by 5 and 18 Eliz. Ithink there ought to be no other 
judgment but drawing and hanging, for by the proclamation and the 
a& of t Mar. it is now become as the coin of this realm, and it 
were an incongruoys thing for a‘man to be hanged and quartered for _ 
counterfeiting foreign coin made current by proclamation by interpre- 
tation of the ftatute of 1 Mar. and yet to be only drawn and best 
for counterfeiting the proper coin of the kingdom, 

For counterfeiting the great.or privy feal certainly there was anti- 
ently no other judgment but that of petit treafon, namely 
drawing and hanging, as appears by the book of 2 H. 4. [399] 

25. a. (iJ, and the record of that cafe, tho my lord Coke excepts 
againtt it in P.C. p. 15. fed de his vide que fupra dixi Part 1. cap. 
16. p. 187. 

IV. The _jndgment i in petit ‘treafon is for a man to be Seana and 
hanged, ‘for a woman to be drawn and burnt, as alfo in high treafon, ~ 
Co. P..C. p. 211. for the other judgment is unfeemly” for that fex. be 
7 P.O: Lib, ML. cap. 19. fol. 182. 8. if 

V. The judgment in all cafes of ri is, quad fu/pendatur per + she 
lum, quoufque mortuus fucrit. — — | 

But if a man. be outlawd of treafon or felony, tho there be no was fa 
judgment, but utlegatus oft per judicium coronatorum, yet itis of irfelé » 

"an attainder and fubjests the offender to an award thereupon to. be | 7) 
made by the court, where he is th as is fuitable to the — 
for which he is indiGted and outlawd., 

And this judgment is as well to be given againft a nobleman as an. 
other in cafe of “felony, and cannot be given otherwife by the court, 
or executed otherw by the theriff, Co. PLC. >. 211 & 52. Gate 

Vi. The judgmer of peine fort &F dure at this day in gre Es 
Mh ee the p er eerie malice upon ene i 
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But at common law in all eis of Fass tea | at this day in petit 
; ‘treafon, if he challenge thirty-fix peremptorily, : thauld have his 
i judgment of penarice (m), and this holds as well in an appeal ds in 
an indi€tment, and as well in éafe of women as men. 2 Co. Inf}. 177. 
Super fiat. Weim. \. cap. \2. 
The entry of the judgment is thus: 
© Et quefitum eft per curiam ab co qualiter fe velit inde acquietare, 
qi dicit, quod ipfe non vult fe Super aliquam juratam patria poner, nifi 
filummodo in Deum ; tunc infuper didtum f ei per curiam hic, quod ni/: 
‘aliter in hée parte refpondeat mori debet, gui dicit, quod non 
[400] wult alitér refpondere in hae parte nif ut prius, Ydco, confiderat’ 
eft, quéd idem R.B. ducatur ad prifonam marefcalcie domini regis co- 
ram ipfo rege, & ibidem nudus preter baccas fuas ponatur ad terram 
Super dorfum Juum direé# jacens, Soramen i in terra fub gus capite fiat 
~& caput gus in codem ponatur, & Juper corpus fuum*ubi libet ponatur 
tantum de petris &8 ferro, se ge portare poteft plus, quamdiu vivit, 
& quod habcat de pane aqua peffimis & prifene et proximis, & ill 
die qué comedit non bibat, neque lla die qua bibit bd comedat, fic vi- 
bisa quoufuge mortuus fuerit (mn). - ‘ 
- And if he ftands wholly mute, then ie entry is anh “ae 
| Bt-allocutys quommodo fe velit de felonié pradifé ¢ acquieta ty qu qui- 
eee dem. R. nihil refpondet, fed fe mutum tenet, Super hoe coped : inquifi- 
e plone: per Jac cramentum 12°. ft preditius R. loqui pot, vel fi pre- 
dius: R. pradifio die ec. Loquactus fuerit necne, qui dicunt fuper facra- 
mentum fuum, quad praditius R. loguutus fuit ifta | godem die & bent 
- Moqui i poteft fi velit, ideo idem R.. ut ipfe iy kegem, reeufat, a eat ad 
enam Sc. ut fapra. Catala ipfius nulla, 
4 1d fometimes alfo the jury were charged to fnquite fi male creda- 
“tur, | but that was but rarely in cafe of an indi€iment (0), for the ix:- 
be ee -igtment itfelf carries a’ probability, that he may be guilty when joined 
<p i own wilful ieee ee o sr Pate by goods by 
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“CHAP. LVI. [aor] 
Concerning giving of ‘judgment, .by whom, and when. 


HAT courts have jurifdiGtions in caufes criminal and capital . 
have been handled before in the beginning of this Part; Tam 
now to confider when one judge may give judgment im a esi 
tion before artother judge, and how. 
The king’s bench is the center of all fubordinate spice ef 
pecially in matters capital. (ahs 
If A. be indigted of felony before juftices of peace, oyer and terminer, re 
or gaol- dclivery, and Be convict by verdict or confeffion, ifthe ‘record of 
the conviction be removed into the king’s bench by certiorari, and the — 
prifoner alfo be removed thither by Aabeas corpus, that court may give 
judgment upon that conviction, but there mult be firft a filing of the 
record in the king’s bench, and a commitment of the prifoner to the ms 
cuftody of the marfhal, and he muft be called to fay what he can, 
why judgment thould not be given againft him, and thereupon judg 
ment may be given ; ‘vide 23 H. 8. cap. 1 11. 10 H. ih 9. ae 
Coron. 467. Mm 
And, indeed there ‘was no other ais before the ftatutes of re 
H. 6. tap 6. 61 £6. cap. 7. for judgment to be given upon perfons 
reprieved before judgment, for the former commiffions are ne Rha 
by new ones at common law. pigs 
But if the conviction were not before the judge of the king’s beach, 
fo that the offender continued not always i in cuftody of the 
or of thofe that are his bail, but be removed by habeas corpus oma 
in by procefs, the party fo temoved may plead he is not the 
perfon and give as se and if Pe eg 
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e -confels i it, he thall be difcharged anid procefs made « out againft the other 
_perfon, thus it was done in the cafe of John Apare, Lib: placitor’ 
Coron. n. Il. who was taken upon a capias peat Ange pleaded he 
was not the fame perfon. 

Or the king’s attorney may take iffue upon it ahd aver him to be 
the fame perfon, and known by < one name or the other. 21.£. 4. Surry. 
Lib. placitor’ Coron. placitg 31. Nicholas Browne's cafe. 

_ Or if he anfwers nothing but ftands mute, it thal be inquired whe- 

‘ther he be the fame petfon by inqueft, before judgment be given 
againft him, for he fhall not be concluded by the return of the theriff 
either upon.a cepi co. pus or habeds.corpus, if be was not always in 
cuftody of the fame court from the time of his firft arraignment, vide 
accord: 10 E, 4. 19. 6. but if he had been always in cuftody of the 
court of king’s bench from the time of his arraignment, or had been 
» bailed by the court, and came in and rendered himfelf upon bis 
bail, ‘then no fuch inquiry fhall be made upon hig ftanding mute. 
= 19.4, 

d that I may fay it once for al, the fame law is where a party 
is be or abjured, and comes by capias utlegat’ or other procefs 
into the king’s bench, he fhall be demanded what he can fay why 
execution fhould not be awarded againft him. upon the record re- 
moved, which 7H. 6. 25. a. B. Coron. 44. is called an arraignment ; 
if he confefs himfelf to be the fame perfon, execution fhall be awarded ; 

- ifvhe deny himfelf to be the fame perfon and the king’s attorney con- 

fels i it, he-thall be difcharged ; if the king’s attorney take iffue upon 

it, it fhall be tried; if the prifoner fay nothing, it fhall be’ inquired 

e an inqueft of office whether he be the fame perfon: vide 8 H. 4. 

98 18. B. Coron. 22,23. 10 £.4,.19: b. M. 5 Car. Croke, p. 176. 
. Cox $ cafe. 1 ae 4 

‘Ifa an iffue be joined in the court of ced s bench in an appeal of 

nage? felony, of in an indiCtment of treafon or felony cither upon a record 
originally begun in that court, or removed thither by certiorari, the 

_ ufual courfe now is to try it at the bar, or if it were removed by cer- 
tiorari out of another county, to remit the’ record according to the 
{40 ftatute of 6 H. 3. cap. 6. to the juftices, before whom fuch 

Se 3] indiGtment. was originally taken, with a writ to command 

pie “them to proceed therein, . whether the record. ‘was fo remitted _ before 

ot after iffue i joined in aeeey 8 bow: 
Poe n sith en - Ea Ei But 
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"But many times that court aealy did, and at this day 7 y fe ; ee 





dbveii® ‘the tranfcript to be tried by m/f prius, as well in an indié 
as an appeal, and upon the return thereof the court may give judg- 
ment-of déath or — ore to rhe verdict returned; gudd 
vide fepius L. vi 

But whether they might inquire ie: heats: there hath been divéte 
fity of opinions, vide 2 & 3 P. & M. Dy. 190, 121, 131. b. but by 
the better opinion they cannot, 10:E. 4. 14.6. 4 Co. Jn/?. 160. nor 
can they arraign the felon at the {uit of the king, if the Pale be 
nonfuit in his appeal 22 E. 4. 19. az (*), Ri 

It hath been held by fome, that juftices of affife and niff f prius may 
by virtue of the ftatute of 27 £.1., de finibus cap. 3. without any 
other commiffion deliver thé gaol and give judgment of felons, vide 
Stamf. P. C. Lib. UW. cap. 45. fel. 57. b. but yet that hath not been 
ufed,. neither is it fafe to be practifed without a commiffion of “ 
delivery’: vide fat. 3H. 5. fat. 2. cap. 7. 

But certainly at common law juftices of niff prius could not ie 
judgment upon afi appeal or indiétment fent to them out of the king’s 
bench by mf prius to be tried, no more than in other ordinary civil 
caufes, for they have but the tranfcript of the record before them, | 
and their commiffion is only ad triandum exitum, and to remit the 
tranfcript with the verdict indorfed upon the po/tea (tf). 

But by the ftatute of 14 H. 6. cap. 1. jultices of nif prius have 
‘power in all cafes of felony and treafon to’give judgment of acquittal” 
or attainder atthe day and place where their inquifitions, inquefts, and 
juries are taken, and then and there to award execution to be made 
by force of the fame judgments. , 

But yet it feems this ftatute gave them not power to inquire of 
abetters in an appeal, nor to arraign the prifoner upon a ke 
nonfuit before them at the king’s tuit, 10 £. 4. 14, 6. 22 [404] 
E, 4. 19.a. but this was to be done in the king’s bench upon the Tem, 
turn of the poffea. « 

But upon this ftatute thefe hist are to be obferved. 

1. That they might return the poffea into the king’s bench, and 
there, judgment may be given’as at common law, for tho the ftatute 
gives them power to give judgment and award execution, yet it leaves’ 
them power to revurn the po/lea, and takes not away the power of the 

(0) Fide fupra pane 5 (+) Fide fgra pogo. 
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fe King’ bak to give jadgment and Ret executiwn upon the eee 
returned, as they might h have-done at common law. 

2. That as the prifoner cannot be arraigned nor’ plead to” ite in 
the ‘king’s ‘bench, unlefs the record and alfo the prifoner be there, fo 
the record itfelf ftill remains in-ghe king’s bench, and only the tranf- 
cript delivered to the judges of nifi prius and not the record itfelf, as 
upon the ftatute of 6 HZ. 8. yet upon that tranfcript the judges of zit 
prius may give judgment and awatd execution by virtue of the ftatute 
of 14. H1. 6. cap... 

* But then the prifoner mmft cither be fentdown by habeas cor sid to 
the theriff of the county, where the ni/f prius,is, in cuftody, or elfe 
bailed to appear there, for no inqueft can be taken by default, or in 
the abfence of the prifoner in cafes capital. 

And if the prifoner be bailed by the king’s bench to appear at the 
iif prits, (as he may,) yet if he appear not, the inqueft cannot be 
’ taken, but only the prifoner called upon his bail, and the default re- 
corded, and fo upon the return of the po/ica new procefs againft the 
prifoner;’ and alfo againtt his bail. 

_ At common law by gtanting a new commiffion of the peace all 
proceedings, before former commiffioners of the peace were difcon- 
tinued, and if an iffue were joined, or a perfon convicted, or had judg- 
ment, the new commiffioners could not proceed to trial, judgment, or 
execution, but all that could be done wag to remove: the record by 
“certiorari and the prifoner by Aabeas corpus into the = 's bench, and 
ere to proceed where the juftices left off. 
das 5] ‘And to remedy this the flatute of 11 'H. 6. ‘cap. 6, was 
a made, whereby i it is enagted, “ That fuch proceedings hall 

“not be difcontinued by fuch new commiffion, but the new juttices 
‘im xy they have the records before them fhall have power to con- 
e Es sd all th pleas and procefies, and. the. faine pleas and _pro- 
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Pycaieimiaicins aussie ae cap. 7. was made, whid 
other things enaéts, “That where any perfon fhall be found gu 


“-treafon or any felony, for which judgment of death fhould b bes given, ray: 


“ and be reprieved before judgment, new commiffioners of suckle 
“* very may give judgment upon fugh conviétion, as the juftices of 
** gaol-delivery, before whom he was convicted, might have done. 
‘* And that no manner of procefs or fuit ‘made, fued, or had before 
“ any juftices of affife, gaol-delivery, dyer and terminer, of the peace, 
“* or other the king’s commiffioners fhall in any wife be difcontinued 
“by the making and publithing any new commiffion or affociation, 
“ or by altering the names of fuch juftices or commiffioners, but thay 
“the new juftices of affife, gaokdelivery, and other commiffioners 
“may proceed in every dchalf, as if the old commiffion and juftices 
“and commiffioners had ftill remained and continved not altered. 
Tho this ftatute in the firft part thereof mentions giving of judgmene 
upon a perfon convict, yet I take it very clear they may award evecw- 
tion upon a party reprieved after judgment by former commiffioners, 


for by the fecond Claufe they may proceed in every behalf as the former 


commiffioners might have done, and therefore there is little 
caufe for the guere made touching that point in Dyer (¢), [4 06] 
yet I have generally obferved this one rule, that 1 would never give 
judgment, or award execution wpon a perfon reprieved by any other 


judge but myfelf, becaufe I could not know upon what oa hi 


ronsaG he reprieved him (/) 
See the references.at the end of the ue next fupra. 


uy Pe « perfon tapped to be murdered wae 
Brae ip - isc caution may not to be tound, that he reprieyed the 
we ede rom what 1s obferved by Sir ‘Joba * perfons condemned; yet in a circuit 
Hawlesin-his remarks on°Gornifb's trial, ‘+ afterwards a certain unwary judge, with. 
State Tr. Vol. IV. p. 203. where’he relates * out inquiring into the reafons of the 
the cafe of fome perfons, ** Who had been“ reprieve, ordered execution and the 
“ conviéted of the murder of a perfon  ‘ perfons to be hanged in chains, which 
“ abfent barely by inferences from Bou ‘was'done accordingly ; and. afterwards 
** words and aétions ; but the judge before _ ‘to his reproach the. perfon sy caret to 
* whom it was tried was fo iuniatishied in“ bi t murdered appeared alive, 
“the matter, becaufesthe body of the | 


i 





pata area 





ie 








oe 


OR Tee ne 


406 sereenne Suncare CORON, 


by ee rage ‘Amine ; «% = ne ; ety aA a 8h hg 
7 ve Exe ¥ 24 : ° “ a « 


OS 
4 
* Pe 


ae ee CH eR eis 
Concerning executions. 


CH of what concerns this matter hath fallen in under the 
former chapter, one sergigohde fhall be brief i in it. I fhall 
omatide: 
a Who may award exetution. 

2. In what manner it is to be awarded, , 

3. By what warrant to be made. 

4, By whom it is to be done. 

5. In what manner. 

- 6, Concerning reprieves or refpite a judgment or execution. 

1, As to the firlt of thefe it hath been difpatched in the former ‘ele: 
ter, they that may give judgment may award execution. 


a 


' And therefore the court of king’s bench upon on habeas ¢orpus and 


a certiorari to remove the body of a prifoner and the record of his out- 

lawry or attainder before them may award execution upon 

[ao TV im: MM. 5 Gar. x R. Croke p. 176. ae cafe, vide que 
ditta funt fupra cap. 56. 

“N. Touching the manner of it there be certain aa “wherein tho 

the ‘prifoner be attainted, yet he is not to have execution awarded 

againft him, till he be demanded what he can iy why execution 


outa tiot be awarded againft him, viz. 


Baa Where a woman is convicted and atraint by judgment, tho fhe 
remains always i in cuftody, fo that conftat de perfond, yet execution 
‘is not to be awarded againtt her till the be demanded what fhe can 


ie fy why extcution ould not be awarded, for the may allege preg- 


z= 


Rae 


= * 
ie 4 


, which, tho it be no caule to ei Jadgment, i is a 2 good caufe 

to ‘refpite execution. 
2 Where the sipouaciaina at a former feffion, for in that 
rv pmetweaay eile and dite: former fefhion eames Seno to 
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and that iffue fhall be tried before he fhall have execution aw 
againft him, and if he ftands mute, it hall be inquired whether f 
of malice. 10 £. 4. 19. 6. Again, <i a 

4. If judgment were given in another pee ‘or ia other ager 
as in cafe where a record of an attaintler comes from another court by 
certiorari into the king’s bench, or if a man be outlawed for felony, 
and the outlawry either removed or retusned, into: the king’s bench, 
and the felon brought in by Aabeas corpus or capias utlegat’ he fhall be 
demanded what he can fay why execution fhould not be awarded ; 
againft him, which 7H. 6. 25. a, is called an arraignment, for in 
thefe cafes, 1. He fhall not be voncluded by the return of the theriff 
from faying hej is not the fame perfon that was outlawed, and upon. 
that, iffue may be joined, and it fhall be entered of record and tried 
(*), unlefs the king’s attorney confeffeth it: vide Supra cap. 50. 2, 
He may have the king’s pardon to plead, 3. In cafe of an 
outlawry he may affign error in the outlawry, and pray ref- | ag J 
pite to purchafe a writ of error, and the court ufually in fuch a ‘cafe 
prefixech him a day, and gives him refpite to purchafe a. writ of ¢ error, 
and in the mean time remits him to the marthal and tepites nly 
execution. 

‘Thus it was done in the cafe of David Dene, H.16. Ey 4. Plaeit. 
cor. n. 57. who was taken by a capias utlegat? returnable in the king’s 
bench, Et flatim quafitum eft ab eo, fi quid pro fe habeat vel ah 8 
quare ad executionem de eo fuper utlegarid preditta procedi non debet.. 

He alleged, that at the time of the outlawry pronounced he. 
prifon in the tower of London, Et fatim quafitum eff ab eo per. auf 
habeat aliquid breve de errore necn?, qui i dicit quod non; ided injunéhon 
eft eidem David ex gratié per curiam, quad ipfe breve de errore inde 
parte habeat coram domino rege in odtabis Hillarii, and upon his failure 
a fecond and a third peremptory day was affigned him, at which day 2 
he thewed to the court a writ of error and affigned the farne error in + 
fact, and iffue was taken upon it, aad a venire facias returnable. in. - 
Mich. term, the prifoner naz remaining in cuitody, and 
refpited till the iffue tried. en ag ae : 

But it is to be noted, ar beta wil dey is exe n by, 
ing error in the outlawry and praying liberty,to marcha Tito 
snl alee on a Bs no eee 
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_. tha refpte of execution before his WHC of error be brought, for if the 
court be fatisfied, that it is merely a pretenfe, they may chufe, whe- 
ther they will allow him a day to: {ve forth a writ of error, but may 
award execution prefently. 1H. 7.13. 5. Yohn Callin’s cate, vide Co. 
P. C. p. 212. “ de. & 

Hf, gither the prifonet himfelf, or 1 any as amicus curi@, inform the . 
court of any error in the ontlawry, the court ex officio muft prefix him 
a day to purchafe his writ of error, and in the mean time refpite execu- 
» tion, but if he purchafe not his.in convenient time, ‘execution fhall be 
“awarded. 
Ill. By what warrant the execution is to be made. 
] In the ‘king’ $s bench there is no other writ nor warrant but 

b [409 an award of the court upon the judgment, viz. Er didtum eft 
marefcallo, quod faciat executionem periculo incumbente, for in the king’s 
bench the marthal is the immediate officer of the court to make execu- 
tion in thefe. cafes, for that court never gives judgment againft any, 
that is not ix cuftodid mart{calliin cafes capital, and fo are all the an- 
tient and modern precedents, vide 3 H.17. 1..a.AZ.5 Car. B.R.Cro 
p. 116. Coxe’s cafe, and fo was directed by the court upon view of 
the precedents themfelves mentiond in my lord Coke’s book of Entries, 
Tit. Indiéiment per totum, P. 25 Car. B. R. in Brown's cafe'(a). 

_ When an attainder of felony or treafon is againft a nobleman, the 
judgment i is pronounced by the lord high fteward, and the warrant for 
‘execution is under his precept and feal in his own name. Go. » os BA 
» BI.» 
When judgment is given by commiffioners duet and terminer, 
regularly the precept for execution fhould iffue to the theriff in the 
‘names and under the hands and feals of three of the commiflioners, 
one to be of the quorum, befare whom judgment was given, 
Oo. P. -C. p. 31. but by ufage (as far as I can learn of Jate times,) it is 
now done only CEE LE ee ss eapeag) their 
judgments (*). as 

‘When a rihash jc of dal Gthpr allces of geil delivery, 

q ‘the regular way. ey either : to iffue a precept to the fheriff, in the 

_ names of the commiffioners, reciting the judgment, and commanding 
8 cco a rat or otherwife by an award upon the tecord, Ee 
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But of jatter time there is no ore done, but after judgment entered — 
the judge fubfcribes a calendar in paper, dire&ting the feveral judgments - 
of deliveranee of the parties acquitted, or the execution of the ee 
condemned. 

Only Rolle wild never fubtcribe any fuch alendar (*), 
but would command the fheriff openly*in court to take notice [aro] 
of the judgments and orders of what kind) foever, wt command the 
fheriff to execute them at his peril. 

The reafon of the difference between juftices’ of gaol-delivery and 
of oyer and terminer is this; all the precepts, that iffue dt,a feffions of * 
oyer and terminer, as for a venire favias tales, ec. ought in true order: 
of law to be by’precept in the names and under the feals*of the juftices, 
but the precepts by juftices of gaol-delivery need not be otherwife than 
by a fimple award upon the roll: Jded praceptum of? vicecomiti, quod 
venire faciat hic &e. 

IV. By what officer execution is to be made. a 

Regularly the officer, that is to make the execution, is that gee 
in whofe cuftody by law the prifoner is at the time of the judgment 
given, for into his cuftody he is to be remanded after judgment pro- 
nounced, and there to ftay till judgment executed. fee: 

Therefore, where judgment is given at the feffions of gaol-delivery, 
the execution is to be made by the theriff, or his under-fheriff or Poa 
pury, for regularly he is in his cuftody ordinarily, but if the prifoner 
be in the Tower of London, (which is oftentimes the cafe of perfons 
indited for great treafons,) and he be arraigned before juftices of ‘oper 
and terminer, he is commonly brought before them by a precept'to 
the conftable of the Tower, (which is an exempt prifon from that of 
the theriff}). and if he be convict and attaint, he is commonly remitted 
thither, and the precept or warrant for execution muft go to the lieu- 
tenant or conftable of the Zower, for it is purfuant to the judgment, 
viz. quod predidius E. ducatur per prefatum locumtenent’ turris London 
ufiue ad dictum'turtim, & deinde per medium civitatis Lond, direae ia 
trahatur ufque furcas de Diburn &c. And thus it was done in the cafes” 
of the traitors at the powder-treafon 3 Jac.» But ufually a command — 
or precept is made to the theriffs of Linden und Middlefex to 0 be afi, 

6 to the lieutenant. eri ay 

If the prifoner inannilgmeiiie the cng choles either for aS 

treafon or felony, een to be always firft se iw 
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“eo the marfhal, and by him is to hroughe to the bar upon his trial . 

-. and judgment, and to him he is to be remitted after judgment till exe- 

‘cution, and wherefoever the felony or treafon was committed, yet the 
marthal is to make execution, for he is in this cafe the immediate offi- 
cer to the court, and the prifoner i is not in the cuftody of any sheriff, 
but of the marthal. 

"And therefore the entry in this cafe of felony is, Et dictum eff ma- 
refeallo, Quid faciat executionem periculo incumbente. 

But in cafe of high treafon'the marfhal is mentioned in the very 
judgment, viz. qudd ducatur per prafatum marefeallum ufque prifonam 
mare/ealli marefeallie domini regis, 9 dcinde ufque ad furcas fanéTi 
‘Thomas Wattings trahatur & ibidem fufpendatur &'c, thus is the entry 
of the judgment, P. 44 Eliz. againft Patrick Dalph B. R. T. 43 Eliz. 
B. R. againk Fohn Tipping, T. 39 Eliz. B. R. againkt Fohn Foncs. 

And in the cafe of Brown P, 25 Car: 2. that had judgment.in the 

_king’s bench for felony upon the ftatute of 3 H. 7. for an offenfe coin- 
mitted in Afiddlefex, and there prefented and conviéted, the cxecu- 
tion was made by the marfhal i in the ufual place of execution in the 
county of Surrey (6). 

Only in thefe and the like cafes the court gives order to the fheriff 
of the county, where the’ execution is made, to be affifting to the 
marthal. 

'V."As to the manner of the execution) as it is to be done by the 
Proper officer ; fo it is to be done purfuant to the judgment. 

- ‘The judgment in cafe of felony is, /u/pendatur Le collum, quoufque 
fuer mortuus, 

‘The theriff may not alter the execution, if he doth, it is ieltniy, and 
Nea fay murder. Co. P. C. p. 211, 217. (c). 
ta 2] Ifthe party be hanged and cut down and revive again, yet 

he mutt be hanged ‘ again, for’ the ro is to be banged 

by the,neck till he be dead (d). 

‘The judgment in high treafon is complied, Viz. sae *- 

‘heading imbowelling, &e. 
~The king may pardon all but the Sitieatils = this is part of the 
baa jedgment, the judgment i is not altered, but part of itremitted. Co. P. 

R naa 52. at eae tae Soy he 

“ac te val B8 Wa the great eal Cs. P. Cip $i. * acl 

é ieee 2 Hawk. P. C, ch. 1. 4. Black, Com, ch. 32. ne ae 
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Concerning reprieves before or after judgment. 


EPRIEVES, or ftays of judgment or execution are of three © 
kinds, wiz. 

1. Ex mandato regis, thus we find it done in 3H. 1.1.4. tho ore 
tenus, or by fome meffage, or by fending his ring, but at this day.itis 
ordinarily fignified by the privy fignet, or by the matter of requefts.” 

. IL. Ex arbitrio judicis, Sometimes the judge reprieves before judg- 
ment, as where he i¢ not fatisfied with the verdiét, or the evidence is 
uncertain, or the indi€tment infufficient, or doubtful whether within * 
clergy ; and fometimes after judgment, if it be a {mall felony, tho 
out of clergy, or in order to a pardon or tran{portation. Crompr. 
Fuft. 22. 6. andthefe arbitrary reprieves may, be granted or taken off 
by the juftices of -gaol-delivery, altho their feffions be adjourned or 
finithed, and this by reafon of common ufage. Dy. 205. a. 

Ill. Ex neceffitate legis, which is in cafe of pregnancy (¢), (41 EM, 
where a woman is conviét of felony or treafon, Co. P.C.17, Stamp 
P.C. Lib. UI. cap. ult. ik . 

1. Enjfeinture is no ground to. ftay judgment, and therefore Yee. 
woman convict be afked what fhe can fay why judgment fhould not 
be given, en/einture is no caufe of ftay ; but when judgment is given, 
fhe ought again to be demanded why execution fhould not be made, 
and there fhe may allege enfeinture in retardationem cacentieeitey 22 
Affiz. 11. Coron, 180. 

2. Enfeinture is no caufe to fay ex execution, unlefs the. ig 
with a guick child, or which is all of one intendment, if the be quick 
with child. 22 dffz, 711. Coron, 180, i 

3. When this is objected in delay of execution, it ought to ‘be ee 
quired of by a jury of twelve difcreet women, and their verdict is sah 
be recorded, and arconting as they. give. it the exerution is to proceed 
or ftay. Ibid. ~ plain 

4. This privilege is to catewrd ets, for if to veal “i 

‘time with child, the shall ant tien Ser pecan but the ga e i 
oe bres ioe hot he or 
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- Shall be punithed for not looking better to her. 12 Afiz. 1. Coron. 
168. 23 Affiz. 2. Coron. 188. 

If the be priviment enjeimt and. hot quick with child, Bs daly fo 
found by the jury « of women, that is no caufe of refpite’; but I have 
rarely found but the compaflion of their fex is gentle to them in their 
verdict, if there be any colour to fupport a {paring verdict. 

96 o-This reprieve is or ought to be a matter of record, and there~ 
fore Ihave always taken it, that altho fhe be delivered before the 
_ hext feffions, yet the fheriff ought not to make execution after. her 

delivery, neither ought the judge to give fuch direétion upon the re- 
prieve granted, but at the next felfion the woman mutt again be call- 
ed to thew what the can fay why execution fhould not now 

£414] ,. made, and the is to be heard 12 Afiz. 11, Coron. 168. 
 amefne al barre, for it may be the tempus preftitutum for her delivery 

'. fince the laft feffions is not yet paft, and fhe muft ftay till then, or it 

fay be the hath fince had the king’s pardon, which the theriff can- 
not allow nor judge of, : 

And therefore the books tell us, that after her’ delivery the was 
brought to the bar. again to fhew what the could fay why execution 
fhould not be made; this bringing to the bar muft needs be at a 
fécond or following feffions. 12 Afiz. 11. Coren. 168. 22 E. 3. 
Caron. 253% , : 


- 


tn i, oS be End of the Second Volume, 


| 





apes ak : prs : BAU, aa ges psig on 5 ay ae uf sna, mt mi 4 
PRE RTS ie RR ai 





* oa te. 3 ‘ A : “ty te 
és ie. p * f > i] b min Ae bl 
cass a ae ER. 
Y * »* wf lhe Ree 
. Ae ae! 


oF 


THE PRINCIPAL MATTERS ~ 


we 
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TWO PARTS OF THIS TREATISE. 





N. 8. In the follwing Table, where there are no numerical letters, 
the pages referred to are in the firit Part, and. fo are the pages 
which precede thefe letters, ii; but the pages, the numbersof which 
‘come after thefe letters in the Table, are in the fecond Part. = 

In the firft Part (through miftake) after page 146 follows a meperiny ih 
of the pages 143%, 144%, 145*, 146%, which are diftinguithed by 
afterifms both in the book at large, and in the Table; fointhefecond _~ 
Part after page 156 en{ues an iteration of page 149, and of the fue 
ceflive numbers to 157 exclufive, which iteration or repitition is alfo 
poiuted out by afterifms, as well in the Table, as in the book, : 


#batement, ‘Whether mi/nomer of chriltian tame re 
in indiétment be a plea. 


PPEALS, for what caufes a- eye ii. Page 176, 238 © 

bated, ii. Page 149,150 Safeft to allow plea of mi/nomer — 

Frifoner mifnamed, or having a both as to chriftian and fimame, — 
falfe addition pleads to indi¢t- and if grand-jurynot difcharged, 
ment, or an{wers toiton hisar- __ indi@ment may be amended by — 
raignment, is eftopped fromtak- them, and returned according 
ing advantage of m//nomer or fal- to true name fet forth in plea. 








fity of addition. _ ii. 175, 176 ii, 176, 237, 238 > | 
Aifnomér in civil a€ion, not error. Expofition on 1 H. 5. of additions, — 


Phe ef Tice eae 

Where prifoner will take advan~ If patty indi@ed have no addi 

tage of mi/nomer, how fpecial or a fale one, he 

entiy to be. ii. 175,237. to former, and plead to 

Mifnaming frnameinappeal,caufe = 

of abatement ; contra of indiét- Outlawry on fuch indi 
Adfoub of cbtiign wide th ap Swine teed ptieiginkhcgsoal 

nomer ri in ap- What good a 

_peal or other at {uit of — myfierics, or mot. 9 Hi.175, 177 
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ys. 
_ . Addition to be to fubftantive name, 
| notonly to alias did. ii. Page 177 
"It refers to laft antecedent, ib. 
-. Spiniter applicable to man or wo- 
_ man, but yeoman not. ib. 
; ood addition. ib. 






jingle woman a 
Indi@ment againit peer good with- 
it addition. ib 


Several indiGed for one offence, 
 mifnomer, Fc. of one quatheth 
» indiément only againft him, and 

reft put to anfwer, and fo in 
 trefpals. ib, 
If in appeal or indictment mifnomer 

_ of firname is pleaded; replica- 
tion, que conus per une nofme 
fautre, good; but in appeal or 
action, if mi/nomer pleaded of 
ebriftian name, plaintiff mutt 
take iffue, and cannot reply in 
‘that manner. ii, 238 
all cafes of mifnomer prifoner to 
plead over to felony. ib. 
Plea of mi/nomer ox falfe addition 
tried by fame inquelt, that pafles 

on priloner, and not in foreign 
county. li, 238 

4Of pleas in abatement by matter 
of record ii, 239 
One indiéted of fame murder on 
two indiétments, is arraigned on 
indifiment Jaft taken; fecond 
fhall not abate, but ufually for- 
mer quafhed by judgment. — ib. 
How peer indi¢ied by a common 

‘ ename may plead mi/nomer; title 
) part of his name; but on plea 
pleaded muft thew forth writ 

- __ teftifying it; plea triable by re- 
cord. ' di, 240 


sy 

 Bbettors. Vide Burder, Prin- 
cipal and Acceffarp, Statutes 

~~ urgeneral, Dreafon, &c, 
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Abjuratio, .§. * 
- Taken away. “605. ‘ii. 68 
na ; Vide Religion, e 


_-Roquittst. Vide Judgment, 


A TABLE. OF THE PRINCIPAL MATTERS 


Addition, Vide Abatement. 


Adjournment. Vide Commif- 
fion, Court, 


Admiralty. 
What fhall be faid fea or falt 
water. Page 424 
Admiral at common law had con- 
ufance of ‘capital crimes comi- 
mitted on the fea. 500 
In capitals he had three forts of 
jurildictions. ii. 12 
Ot the primitive jurifdi@tion of the 
admiralty. ib. 
They roceed by maritime laws; 
srl: by proofs. ib. 


Acapital fentence wrought no cor- 


ruption of blood. ib. 
Might hold their feflion any where 
on land. ii. 12, &6 


In creeks, €c, infra corpus com. 
they had jurifdiction at common 
law. ii, 15 

General .commiffions of oyer and 
terminer infra com. extended not 
to mifdemeanors on fea-coaits, 
fave in creeks, €9'c. infra corpus 
com, ii, 16, 17 

Expofition on 15 R, 2. giving ad- 
mital jurifdiétion in any river 
or creek within body of county. 

ii. ib. 

It extends only to death of a man 
and maihem. ib. 

B.R. and general commiffioners of 
oyer and terminer have a concur- 
rent jurifdiGion: ii. ib, 18 

Coroner of county, as well as of 
admiralty may inquire of fuch. 
deaths happening in great rivers, 
wiz. arms of the fea flowing and 
reflowing beneath firft bridges. 
ee ib. 

What rivers this 2 extends to. 

: Se ii. 16 

Extends to deaths ha ing in 

reat fhips, not frmall veifels ib, 


- This jurifdiction being annexed to 


the admiralty, they may ens 
by marine law, tho before 28 
H. 8. they proceed by bia 74 


» CONTAINED IN Binsin be 


fion under great a, me by in- 
quitition i. Page 16 
Expofition on 28 H. 8. of proceed. 
in treafons and felonies done on 
the fea. » ii. 16, 17 
One ftricken on fea dies on thore 
after the reflux, admiral by this 
ad hath no jurifdiétion. ii, 17, 20 
Of the commifiion direéted by this 
adt. ii, 17 
Proceedings thereon by the courfe 
of the common law. ib. 
Acceffary difpunithable by this a, 
but how otherwife punithable. 
ii. 17, 18 
In all crimes within it, clergy al- 
lowed, fave in treafon, Piracy, 
and murder. ii. 

A mute fhall have peine. fort 
dure. ib, 
Whether attainder thereon works 

corruption of blood, and how in- 
diétment to be for that purpofe. 
355. nu. 18 
If formerly moral ftroke had 
been given on the fea, and party 
had died within body, of county, 
neither admiral nor common law 
had jurifdiétion. 426. ii. 19 
to 21, 162 
A robbery at fea, goods brought 
to land infra corpus com. not tri- 
able at commen law. ii. 18 
Treafon or felony at fea, not tri- 
able at common law, but on this 
ad. ib. 
To commiffions on this af is ge- 
nerally added a cummifhon of 
peace, oyer and terminer, and 
gaol-delivery. ii. 18, 19, 20 
Tacrefore Sefhon ought to be infra 


com, ii, 19 
Vide Piracy. 


affray. 
Second blow makes the affray. 456 
Vide ares. 


Sidin and % Vide $n 
g. fitting. © Jus - 


ab sae “Btatutes im 
» general, & 


Cc. 


a2 ve tid 






Where alan guilty fy tr 
where not. Page 59, 60,92to96 
How merchant alien enemy thall be 

60, bes a4 

If aliens renounce king's od 
tion, not to be dealt with as tae. 
jects. 60, 93, 94 

‘Sometimes alien enemies rapes 
. to give fecurity, guod Je dene 
rant erga regem, ce. at i. 
times to fwear fealty to the bey 

60, 93 

Their Debts and goods confifeate. 


95 

What a good plea in bar to debt * 
brought by Diet enemy primd 
facie; what a good replication 
to avoid it. . 

How 4ing a authorize alien 
enemies to fue for their debts | 
here. 

A fabje@ of an hoitile pride 
prefumed to adhere to him; he 
thall be ranfomed, and oe goods 
here confifcate. 164, 165 

Where ftatute {peaking of fubjetts ~ 
extends toalienshere. 541, 542 

How alien indi@ed and tried. 

Vide Challenge, Jurp and Wriat, 

Vide Atligeance, Ambatladors, 

Preaton, ‘ 


Miligeance, 

Divided and fubivided. 62 

Oaths of alligeance by common law 

and ftatute, Moab. 

Antient oath how, comprehenfive ; 
where and by whom tobe taken. — 


63, 64, 65 
Alligeance, or fidelitas regia, ee " 
only to a fovereign. 64,65 


Double kind of lige fealty, te 
where one prince is fubor inate Hye 
to another, and yet hath fumma iat 
imperia over his tubjeCts, _ aoe 

Exemplified from hiltory, i 

SE 7 


atone of rex pater &F gol 
fupreme alligeanee 
etved to the father,) an 


a 


65 to a‘ 






eT Or 





as wellas crown. Page 67 
Salud fide 9 ligeantid domini regis, 
_ in all oaths of fealty, as well as 
.. profetlion of homage to a fubor- 
a Risieiarii amiffion punifhable. 
‘es en 67, 68 
Ought not to be two co-ordinate, 
abfolute alligeances to feveral 
+ independent princes. 68 
_» Divers before lofs of Normandy, ad 
) fidem regis Anglia &9 Francie ; 
~~ how they ordered their homages 
and fealties, 68, 69 
Difficulties thence arifing. ib. 
. Homage, its divifion, and in what 
homagium ligeum differs from al- 
ligeance, and by whom to be 
erformed, and when, 71, 72 
sin that agrees with and dif- 
s from homagium feudale, 12 
; “mixt homages, partly lige, 
partly not. é 712, 73 
Infiance of mixt homage, when a 
' fovereign prince hatha vaflalage 
or poffeffion in another prince’s 
dominions, - - 93, 74, 15 
Ambaflador, 
If a fubje& Born, tho he never 
took oath of alligeance, become 
a {worn fubject to a foreign 
“ptince, and is fent hither as his 
minifter, ‘and confpire againtt 
‘Ring’s life, treafon. 96 
Whether a foreigner being agent 
_ of a foreign prince, either in 
_ amity or enmity, come over 
with or without Ling's fafe con- 
_dué, and here confpire againtt 
_. king’s life, or to raile rebellion 
or war, ought to be treated as 
traitor or oe . 96 
Whether punifhable as ay enemy 
_ for inconfummate attempts. 97 


" ry 4 98. 
__ The prince to whom fent the p 
Fy per jad, Besse 







1S 
98 


. “Oath applicable to king’s perfon, — 





*. 


| A TABLE OF THE PRINCIPAL MATTERS 


Amendment. 


_ Clerk of affife forgets to enter ad- 
journment of commiffien of gac/- 
delivery; record not amend- 
able. Page 494 

8 H. 6. gives liberal power to jul- 
tices to amend records. 649 
Where caption of indifiment re- 
turned 1s faulty in form, it is 
fame term amendable by clerk 
of aflife or peace, but not in 
another term. ii. 168 
In another term clerk, that re- 
turns it, fhall be fined for his 
informal return. ib, 


Amercements, 


A man drowned in a pit, coroner 
may charge vill to fiop it, and if 
not done before next gaol-deli- 
very, vill amerced. 424 

Vill amerced for burying body be- 
fore coroner fent for. ib. 

One flain in the day in a town 
walled or not, town amerced ; 
if infufficient, hundred; and in 
default, county; fo upon an 
efeape. 448, 603. ii. 75 

So if out ofany vill, hundred, and 
in their default, county amerced. 

448. ii. 73 

Murdrum, what fort of amerce- 
ment; how far taken away by 
tat. 425, 447, 443. 

Not impofed in cafes of death per 
infortunium. ii, 73 

Latrocinium, what, 425 

Aman killed either in day or night, 
and offender committed to ¢on- 
ftable or vill, upon efcape vill, 
where py flain, or offender 
taken, fineable. 448 

Felon in bringing to gaol efcapes, 
is killed in purfuit, yet town 
amerced, / 489, 490, 602 

A man flain within precin@ of the 
vill before day-light gone, of- 
fender efcapes, vill amerced; 
otherwife, if flain in the night, 
except town be walled, and 

in either cafe it fhall be pee 
FOS tebe coe Y: yh,” . f : 


UR ae > 


tale 


CONTAINED IN 


ced; becaufe gates ought to be 
fhut from fun-fet till fun-rifing. 
Page 448, 604. ii. 73 
Amercements on country for e- 
{capes of felons, by whom to be 
fet. 600, 603 
Vill amerced, if felon efcape from 


private perfon without default. _ 


o01 
If felon in carrying to execution 
efcape, vill not amerced. 602 
If vill commit a felon to four men 
to convey to gaol, who fuffer 
an efcape, vill amerced. 605 
Ifa ftranger prevents arreft,where- 
by felon efcapes, vill amerced. 
606 
Negligent efcape prefentable in a 
leet, but they cannot fet a com- 
mon fine or amercement there. 
603 
Amercement called e/capium takes 
place in cafesof death per infor- 
tunium. ii. 73 
Felon taken by townfhip, and de- 
livered to theriff, 9c. efcapes, 
townfhip not chargeable, but 
theriff, &'c. ib. 
But if in guard of conftable, who 
is bringing him to gaol, he e- 
{capes; tho gaoler refufed to 
take him, vill chargeable ; nay, 
tho he be flain, becaufe he re- 
fitted. ib. 
Vill amerceable only in cafe of 
death of a man; but in other 
felonies, as theft, tho thief not 
taken, no amercement or other 
eae at common law, but by 
at. of Winton. ii. 73, 74 
But if they had a felon in their cuf- 
tody, or in cuftody ofa conftable, 
ead he efcapes, vill had been a- 
merceable, and fo of the hun- 
dred. ii, 74 
In cafe of manflaughter, where the 
decenna was antiently amerce- 
able, where vili. ib. 
If any of the family of clergymen, 
noblemen, or knights antiently 
committed a murder, &c. and 
fled, his mafter was a, Soe 

¢ ‘ rahi 


Vor. I, . 


How one prefent. that takes not 
offender, is punifhable. ii, 

Page 15, 76 — 

Where three amercements for one — 

efcape. 





felon never aétually taken, ii. 93 
" Apottacp, Vide Retigion, © 


Appeals. . 

In treafon long difufed; appeals of 
treafon in parliament wholly ta- 
ken away by itat. 349. ii, 150 
Year and day for bringing appeal 
of murder, how computed. 427 
Whether jury may find guilty of 
manflaughter one appealed of 
murder, 449, 450 
In appeals, juftices of nifi prius 
may inquire of abettors, and 
give judgement, and if plaintiff 
nonfuit, arraign prifoner at king’s 
fuit. ii, 41, #149 
May allow clergy to a conviét of 
manflaughter on appeal, ii. 41, 
*149 


If appellant die or releafe, tho 
appellee be indiéted alfo, yet on 
nonfuit of plaintiff, proceedin 
for king fhall not be on indi 

. ment, but appeal ii, *149 

What caufes OP absteiibat of ap- 
ere ii. 149, 150 

Where party ftricken in one coup 
ty dies in another, appeal in 
either, ii, 163. 

In appeal of death by writ, per- 
fon killed is certain, but an ap- 
peal of robbery writ general, 
and it appears not what goods 
are till dectamedion: it, 221 

Auterfoits conviG and clergy had @ 
good bar to indiétment ora 

ce om aoe crime. a 
nd fo, if'¢ ‘a and court 
“will advife™ Z gpg has clerg 
not a@tually allowed, 


For pleas to appeal, Vide Plea: - 
If f llee fend mute, ju dgment 


f peine fort @ a 





i 


way 


oe 


958 
Townthip amerced for ‘(copa re ws: 







A TABLE OF THE PRINCIPAL MATTERS 


cay For refiitution in appeals of robbery. 
ide Retticuton, 
For appeal of rape. Vide 1Kape. 


For power of. coroners in taking ap- 
_ . peals, -Vide qLoroners. 
For proce/s in appeal. Vide 3ro« 


celts, 
Where clergy oufied in appeal, or not. 
wie Cte. 


ergy. 
or appeal by approver. Vide pz 
prover. ; 
For arraignment on appeal, Vide 


Arraignment. 


Approver. 

Coroner has power to take his ac- 
_cufation. _ ui. Page 67, 227 
wement defcribed. _1i. 67 

(fn diferetion of court to admit him 
""to“approve or not. ii. 226 
Admitting approver long difafed. 


J ib. 
Of what offenfes approvement may 

be. ii, 227 
In what fuits. ii. 228 


When one fhall become approver. 
, bo ii. 248, 229 
Before whom he may become fuch. 
ii, 229 
Of the manner of approvement 
and allowance of it. ib. 
What duty of court on party’s 
confefling felony and praying a 

... coroner. ‘ ji. 229, 230 
What procefs on appeal by ap- 
__ prover. "ii, 230, 231 
of proceedings on appeal after 
@ppearance of appellee. ii. 
232, 233 


> 


oir Arraignment. 
Definition and various etymologies 
' |) of the word. 344, ‘ii. 216 to 
Pir! dst 219 
A refcuer of a traitor, or one fuf- 
_ fering a wilful efcape, or re- 
ceiver ofja traitor, thall not be 
arraigned ti hanary convict, 
5 ns 287, 238, 1, 598. ii, 224 
') None to be attaint of eestor with- 


reget: An nie aay ap out- 
es dawed, Ge, 344, 947 to 350 


If inditment of murder charge 
one as principal in firft degree, 
another as prefent and afiifting, 
if principal in firft degree nei- 
ther appear nor be outlawed, 
principa! in fecond degreeé ar- 
raigned. Page 437. ii, 223 

Felons arraigned on the mainouvre 
at king’s fuit. 156, 348 

But fach arraignment wholly outt- 
ed by ftatutes. ii. 149% 

Appeal brought at party’s fuit, 
and plaintiff nonfuit on that ap- 
peal, offender arraigned at king's 
{uit thereon, and fo if appellant 
die or releafe, and tho he be 
indi@ed as well as geri 
yet on nonfuit of plaintiff, pro- 
ceeding for the Aig fhall be on 
appeal only. 11, 149%, 221 

But it muft be where plaintiff hath 
declared on appeal by writ, or 
hath formed his appeal by bill. 

: ii. 149* 

Where defendant fhall be arraign- 

ed on appeal, where not. ii. 
149*, 150*, 221 

Where appeal bad, defendant may 
be arraigned on indiétment, if 
any, before the court. ii. 150* 

If none, court may bind him over 
to another feffions, and in mean 
time to be of good behaviour. 

ib. 

In civil a€tion de uxore raptd eum 
bonis viri, if defendant was con- 
vicied, it antiently ferved for in- 
diétment. ib, 

So in {pecial verdi& in trefpafs for 
taking goods in B. R, if it was 
found that defendant took them 
felonioufly, antiently this ferved 
for indiétment, ii. 150*, 151* 

And fo if ona juftification in flan- 
der for calling a man thief, ver- 
diét be for defendant, and this be 
in B.R. and for felony in fame 
county ‘where court fits, or if 
before juftices of affize, having 
alfo a commiffion of gaol-deli- 
very, plaintiff fhall be fotth- 

ith arraigned on this verdict. 
ie se ii, 151* 


** “Bat 


CONTAINED IN THE TWO PARTS: 


But return of refcue of felon, or 
breach of prifon, not fufficient 
to arraign party upon. ib. 

In treafon or felony offender muft 
appear in perfon. ii. 216 

Of what parts arraignment of a 
prifoner confifts.. ii, 218, 219 

Jf prifoner hath any matter to 
plead, either in abatement or 
bar, then he pleads without im- 
mediate anfwering to the felo- 
ny; but in fome cafes f trove 
ne foit, then to the felony, xot 
guilty. il. 219 

Prifoner to be brought to bar 
without irons, unlefs danger of 
efcape. ib. 

But ufually brought to bar in vin- 
culis for fear of efcape; but 
ftands at bar unbound, till jndg- 
ment. ib, 

dn murder antiently court forebore 
to arraign prifoner on indiét- 
ment, till year and day patt, 
whether pending appeal, or not. 

ii. 220, 249 

But now by ftatute juftices thall 
try him on indi¢tment of mur- 
der, &c. tho within year, and 
if acquitted, he fhall not be 
difcharged ; but at difcretion of 
jutices ¢ontinued in cuftody ; or 
on bail, till year and day patt. 

ii, 220, 249, 250 

Where an inquifition before coro- 
ner is returned, and there is al- 
fo an indiétment for fame of- 
fenfe, on which beft to arraign 
prifoner ; and where there 
ought to be a ceffet proceffus on 
coroner’s inqueft. ii. 221, 222 

In cafe of appeal. and indiétment 
for fame offence, where there 
ought to be a ceffer procefus on 
indi&ment. li, 221 

If indiétment be of manflaughter, 


and coroner’s prea of murder, . 


highefi offence, 


befi to arraign 
Mu. 222 


and fpare the other. © 


If both of murder, but one infuf-: 


ficient, then to arraign on good 
one. li. 222, 239 
If both good, and returned into 

court feffions, beft to ar. 


» quitt 


Rng 
ie 


rai rifoner on both, (fo as 

pena put on fame ingueft to 

be tried), and to indorfe ac- 

gant or attainder on both pre- 
entments; jury to be diredted . 
to acquit him on both, if ac- 
ed on one, and e¢ conver/o. 
ii. 222, 239 

Felon may be arraigned of breach # 
of prifon before convidt of firlt 
felony ; contra of efcape or ref- 
cue. ij, 224 
Yet if 4. be acquitted of princi- 
pal felony, he may plead that 
acquittal in bar to indiétment 
for breach of prifon, 611, 612. 
ii, 224 
Where one brought in on exigent 
fhall be arraigned de novo, ii. 
224, 225 
If any exception taken by way of 
abatement, counfel fhall be af- 
figned. ii. 236. 
Sieur fhould not formerly in 
any cafe have had a copy, but 
only oyer of indiétment ib. 
If exceptions to indiétment appear 
material, court can quath it, 
and direét new bill to be fent to 
grand jury, wherein the faults 
may be amended, and prifoner 
arraigned de novo, i, 237 
One indicted on two indiétments; 
one for murder, other ou 1 Jac. 
of ftabbing; he hall be arraign- 
ed on both 468. iis 239,°240 
If on fpecial verdiét finding a fe- 
lony, court erroneoutly adjudge 

it none, and that judgment 

reverft, whether party fhall be 


executed or arraigned de move. 
ii, 247 


Juftices would rarely arreig Pre 


foner on indi@tment, e , 
for murder, within year after 
death, in favour of appeal, un- 
lefs appellqnt an infant, or eyi- 
B povers voy | topom ii, 249 
, attaint ony outlay A 
he thal be 
“951 


outlawry reveried, 
put to anfwer fame felony. 








, 


"a 








Ph ep, €c. fhall not be arraigned 
on thatindiétment, but diftmified 
without any judgment. ii. $95 

Juftices of afj/e cannot arraign at 
K.’s fuit on nonfuit before them. 
on appeal, but this done in B.R. 
on return of pofea. ii. Page 404 
3 How a madman frould be treated on 
his arraignment. Vide Jdvot. 
For arraignment of acceffary. Vide 
_ Principal and Accetfary, ‘ 


; rreft. 
Who purfues not a felonis fineable. 
448, 449, 484, 593 ii. 75, 76 
On cap. ad fatisfaciendum, doors 
cannot be broke open; but on 
an habere facias poffefionem, they 
, may. 458 
_ Officer entering by outward door 
p open, may break open inward 
doors. ib. 
If warrant not ftri€ily lawful, yet 
if matter within juftice’s jurif- 
di@tion, and warrant under his 
feal, officer not to difpute vali- 
dity, 460 
Juftices warrant where void, and 
officer fubjeét to falfe imprifon- 
ment. S77 
Where matters being within juf- 
tice’s jurifdilion, officer ex- 
cufed. ib. 
Warrant not expreffing certainty 
of crime, irregular, and officer 
cannot break open doors. 577, 
: 584 
‘One taken on fuch, how to be dif- 
~ _ charged. 578 
‘¥f refcued or wilfully let go, fuch 
_ efcape or refoue not felony: ib. 
Such warrant erroneous, not void; 
it excufeth in falfe imprifou- 
'_. ment, teal crime being felony, 
or crime within juitices cogni- 
mance. , ib. 
General warrant te take all fuf- 
“ fpefted void; falfe imprifon- 
_ ment lies for one taken there- 
on; contra of rule in B. R. of 


+ fame import. 580, 586, 587. 
ve a eRe de ‘a ii 105, 112 
bell ba iffue warrant for trea- 
Baar ee ai and commit. 580 
wan’ re , ‘ee 3 


¢ 


ke 


mae — 


A TABLE OF THE PRINCIPAL MATTERS. 


Where juftice of foreign county 
may iffue his warrant agajnft a 
felon, and commit. Page 580 

Warrant iffued by juftice a 
county to take a felon, he be- 
fore arreft flies into foreign coun- 
ty, and is purfued and taken, 
he muft be carried before juftice 
of foreign County ; but if taken 
in proper county, he efcape into 
the foreign, ber ainy be brought 
before juitice of either. 581. 

ii. 94. 115 

Conftable hath fame protection on 
purfuit and arreft in ey Je 
county, as proper, whether he 
hath a warrant or not. ' ii. 9+ 

Warrant, to whom direéted. 581. 

ii. 110. 

May be direéted toa private man, 

but he not compellible to exe- 


cute it. ‘581. i. 110 
Officer refufing or neglecling may 
be indicted. * 581 
Conftable cannot fubftitute. ib. 


Conftable not bound to execute 
warrant out of his diftrict, yet 
fSa&um valet. 582. ii. 110 

Before whom warrant returnable; 
difference, where returnable 
generally, and where before 
juftice who made it; not in e- 
le@tion of party to go before 
whom he pleafes. 582. ii, 112 

On warrant for furety of peace, or 
good behaviour, or againit one 
that hath dangeroufly wounded 
another, bufinefs declared, and 
prifoner demanded. doors ma 
be broke open. 459, 582. il. 

94, 95, 117 

if officer hath once laid hands on 
prifoner, he may break open out- 
ward doors to take him. 459 

If warrant direéted to five bailiffs 
two or three may execute it. ib. 

Sheriff or bailiff, on cap. utlega- 
tum, cap. pro fine, or other pro- 
cefs for king, may break open 
doors, if not opened on de- 
mand, / 459 

Where officer muft thew his war- 

Fant, or not. 458, 462, 583. 

ee . ii, 92, 116 

A pri- 


CONTAINED IN THE TWO PARTS. » 


A private man muft thew his war- 
rant, or fignify contents. Page 
459 

What fufficient notice.of a man’s 
being‘a conftable, &c. 460 to 
464 

Juftice of peace may grant a war- 
rant on probable fulpicion, and 


doors may be broke open by 
him to whom dire@ted. 579, 
580, 583 


For what end conftable, or an 
other, during affray, may headk 
open doors, unlefs one danger- 
oufly wounded or killed, 589. 

ii. 95 

Of what offenfes conitable having 
received information, or aby 
private man, without a warrant 
may arreft, and break open 
dours on refufal to open them, 
or deliver up party. 589 

Where law takes a private man 
an officer, and he may arreft a 
felon, and in order thereto 
break open doors. 588. ii. 76, 

77, 92, 202, 203 

Where conftable ex offcio may 

break open doors to take felon, 
ii. 90, 92, 202, 203 

Where conftable on Aue and cry 

may break open doors, or not. 


ii. 102, 103 
What previous to breaking open 
doors. li. 103 


Difference between private man’s 
and conftable’s arrefting on fuf- 
picion. , ii. 92 

On excommunicate capiendo doors 
cannot be broke open, ii. 116 

Af juftices iffue a warrant to take a 
felon, who is in juftice’s hoafe, 
officer after demand, &c. may 
break open the door; and fo for 
fulpjcion of felony. ii. 116, 117 

Where fberiff on civil procefs may 
break open the houle of an- 
other than the party againft 
whom procefs is. it, 117 

Judge of 2. R.may ore tenus com- 
mand.a tipftaff to arreft, without 

» exprefling the caufe ii, 586 

Officer or private man breaki 


- open a houle to take a a 





























trefpaffer to the owner, if felon 
not there. oc hl 7 
Juitices of oyer and terminer ma. 
iffue a commifhon to take. 
- indi@ed before them, whereby — 
doors may be broke open, but 
commiffion muft be fhewn if de- 
manded. ii. Page 106 
Conftable, on his watch may break, ~ 
open doors to keep the ie 
or in cafe of diforderly drink- 
ing, or noife in a houfe at. un- 
feafonable hours ii, 94,95 7 
Conftable ex oficio may arreft one, 
that has broke thé peace inhis =~ 
view, and keep him in his houfe 
or ftocks. 587 
Where one is dangeroufly hurt, — / 
conitable may imprifon on comé |,” 
mon fame, or report of sa Ag ! 
ib. 
Whether on an affray out of view, 
he can arrett without brnig Hi 
1D. et. 
Where private man may arreft — 
without warrant, whether fe- ~~ 
lony done in fame county, or 
not. 587, 588. i. 76 
A. dangeroufly wounds B, C. be- 
ing prefent may impala 4 till 
brought before juitice, or de- 
livered to conflable. 558. iis 717 
Felony committed, a private man ~~ 
may arreft on probable eaufe 
of fufpicion. 558, 595,, ii, 
4 OUR 8 Ly Sale 
What are probable caufes. 588. 
sisi dy) kgs 8% 
How and in what time private 


man to difmifs himfelf 
der. ete te 
Moft ufual and fafe to bring him 


before a juftice, or if that can~ 
not be done in time, to callcon- 
fiable to one’s afiiltance,. 590. 






- 


Whether private man ¢é 4 
power Xo take or detain a 

601, | 

Prevention of arrefts, a t 

not felony, 
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A TABLE OF THE PRINCIPAL MATTERS 


icion, and how officers and 
private men are to juftify in fueh 
cafes. ii. Page 78, 79, 80, 91 
No felony, no ground of {ufpicion. 
" ii. 78 
No felony done, party arrefted 
may be inlarged, and efcape dif- 
punifhable. ii. 78, 79 
But in cafe of a felony, tho party 
_. attefted innocent, who lets him 
go hot being duly delivered, is 
punithable. ii. 79 
Regularly, party fufpeéting — 
1 1 


arreit. 


What party fufpeéting is to do to 
oblige. gonftabte to affift. ib. 


Juftice to be acquainted by him 
with whole cafe. ib. 
Juftification in aid of conftable on 
: felony done, and a fufpicion, is 
‘ood. i. 79, 80 
Sufpicion may be by any; impri- 
fonment muft be by conttable. 
ii. 80 

If goods of 4. be ftolen, and found 
in B.’s cuftody, and 4. makes 
the cafe appear to the conftable, 
and requires him to bring B. be- 
fore a juftice, this is a good juf- 
tification in 4. fans averment, 
that he fufpeéted him. ib. 


A felony committed, 4. has pro- 


bable caufe to fufpect B. and 
acquaints C. with the whole 
matter, C. hereupon having pro 
bable caufe to fufpect B. may 
juttify by his own fufpicion; 
and io may one coming in aid of 
A. to arreft B. ib. 
One may alledge twenty caufes of 
fufpicion, and it fhall not make 
his plea double: what makes an 
iffue upon the whole, _ iii. 81 
¥f private man difcharge party fuf- 
-pecied without bri 


but makes not imprifon- 
sere yn wl 
‘He muft not im to gaol o 
any other county than where 
en, unlefs there be no: gaol 


wee 
re 


in snl county. : ~~ 
ie iow pttioemmeated fi, 84 


i Nis 


aie 


re 


eo 


ging him to , 


: a or conftable, it is an e- 


Not fame privilege in all points 
allowed to him, that arrefis on 
fafpicion, as to one arrefting on 
hue andcry, or by warrant, or his 
certain saat. > of the felony. 

ii. Page 18, 82, 84 

If he, that arrefts on {fufpicion, 

"break open doors, it is at his 
peril; if party be a felon, it is 
juftifiable, otherwife not; but 
he may enter by the doors open 
to arrefi. ii, 82 

To prevent murder a private per- 
fon may break open doors. ib. 

But in ai! arrefts muft acquaint 
party with caufe thereof. ib. 

Party not bound to take notice of 
a private man as authorifed to 
arreft, and may fly from him if 
innocent. i. 83 

But is bound to take notice, and 
fubmit to a conilable arrefling 
in Aing’s name, or offering {fo to 
do. 3 ib. 

Private man cannot beat innocent 
man arrefted on fufpicion, but 

‘only lay his hands gently on 
him. ib. 

A bailiff cannot beat defendant 
before the arrefl, yet after arreft 
and efcape, a bailiff may juftify 
beating him. ib. 

Of officers of publick juftice vir- 
tute offcii impowered by law to 
arreft felons and seit fuf- 
pected of felony, and who they 
are. li. 85, 86, &c. 

How they are proteéted by law. . 

ul. 85 

Their a@tings not arbitrary, but 
neceflary duties; they under 
fevere punifhments for neglect. 

ib, 

Need no warrant to arreft felons, 
and thofe probably fufpeéed. 

ib 


ib, 

All perfons bound to be aiding 
and affifting to thofe officers 
upon their fummons in preferv- 
ing the epooees and apprehend- 
ing malefaGtors, efpecially fe- 
ons. li. 86 

If any refufe, how punifhable. 581 
_ii. 86,115 

Afit- 


CONTAINED IN THE TWO PARTS... 


Affiftants under common protec- 
tion of law with officers. ii. 
Page 85 

By ftatute may plead general iffue, 
and havé double colts, as well 
as officers. ib. 
Where a private man may arrett 
a felon, thefe officers may do it. 
ib. 

What power juftices of peace have, 
uoad arrett of felons. ib. 
Juhice feeing a felony, or other 
breach of peace done in his 
prefence, may arreft felon, 587. 
ii. 86 

So he may by word command any 
one to take him, which is a 
good watrant without wae 
1b. 


But if done in his abfence, then 
muft iffue his warrant in writ- 
ing. ‘“ ib. 

If there be any riot or breach of 
peace like to happen by a tu- 
multuous meeting, &c. he may 
command his fervant or others, 
to prevent it by arrefting par- 
ties. ii. 86, 87 

If he hath, either from himfelf or 
by acredible information, know- 
ledge of a felony gone, and 
juft caufe of fufpicion of any 
one, he may himfelf arreft and 
commit that perfon. ii. 87 

By ftatute fheriff injoined to arreft 
felons, and all perfons required 
to affift on his fummons. ib, 

Taking felons belongs to theriff, 
as confervator of peace. ib. 

Sheriff may arreft one fufpected of 
felony. ib, 

Coroner confervator of peace with 
regard to all felonies, and can 
command them to be apprehend- 
ed, tho he can take no inquifi- 
tion but of death.’ i. 88 

Office of coufatle, minifterial and 
original, or primitive, as con- 
fervator of peace at common 
law. ii. 88, 90 

Ought to execute precepts of juf- 
tices, coroners, &¢, or in de- 


* 
pee 


May arref fapicious night a . 
“and men that ride armed Fie: 
or markets, or elfewhere, “ib, 


By his original power may, for 
™ breach of pees and foie % 
demeanors lefs than felony, im- — 
prifon. ii. Page’'88,90 
If one expofe an infant in the cold 
to deftroy it, or charge patihh, 
coniftable may take him and put 
*him in the fiocks. ib. 
If affaulted, tho im his own cafe, 
may imprifon party and carry 
him to gaol. “ib, 
But for opprobrious words, or a 
eneral hindrance of ‘hitn’ to 
Firnison trained bands to attend 
mayor of London on his’ opti: ty 
held he could not juttify i 
prifoning, but ought to have 
rought party to a juitice. “ib, 
What may be done by conttable, 
may be done by his deputy; for 
by law he may make a deputy, 
who within 7 Yac. may plead: 
general iflue. ib. 
If one menace to kill another, on 
complaint conftable may ‘arreft 
and put him into the flocks, ‘till 
he can conveniently bring hii 
toa juftice, and to avoid prefent 
danger. ji. 88, 89 
Conftable cannot take furety of 
peace by recognifance, but whe» 
ther by bond, and that for affray 
or menace of breach of peace in 
his view. if. 89, 90 
If he be informed, that a man and 
woman are incontinent together, 
he may take neighbours and ar- | 
reft them, and commit them to 
find fureties for eaea ei 
} T 1D eg 
Whether he may arreft one fufpi- — 
cioufly reforting with women of 
ill fame to a houfe fufpeéted of — 
common bawdry, and what a... 
good jultification for him; or ~ ~ 
any in his affiftance to pets 


t 
: 


| 
ye) 
i” 

“I 


May execute his offiee on inform~ wing 
” ation and Ane of others, that 
. fuf and ¢ ‘ > r “at 4 

* wee ne hg 









Safeft to carry him before a jatice, 
5 1D. 
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‘A TABLE OF THE PRINCIPAL MATTERS 


| Where felony done, he may «x 


‘fica arreft and imprifon, tili 
elon can conveniently be con- 
veyed to a juftice or common 
f ij. Page 89, 90 
All one, whether felony done in 
fame vill, or in any other wil 
or county, if felon be within 
will, where he is conftable. ib. 
Is by law injoined to take a felon, 
and, if he negleéts his duty, in- 
di@able. li. 91 
Not material, whether he faw fe- 
lony committed, or hath it by 
complaint and information; in 
both cafes bound to take felon. 
and fearch for him within limits 
of his jurifdiGtion, and to raife 
hue and cry. ib. 
If a felony done, 4. fufpe&s B. 
on probable rounds, and ac- 
quaints conflable, and requires 
his. aid, conftable may appre- 
a B. tho fufpicion arife in 4. 
rit. i 


But 4. ought to be prefent. ib. 
He ought alfo to inquire and ex- 
amine circumftances and caufes 
of fufpicion of 4. which tho he 

» ¢annot do on oath, yet fuch in- 
formation may make it confta- 
ble’s fufpicion. ii. 91, 92 

A felony in faét muft be done, and 
confiable muft aver it in his plea, 
and it is iffuable. il. 92 
Conftable, officer known within 
vill, prefumed of fufficiency. ib. 
Conftable to do his duty, as well 
in cafe of probable fufpicion, as 
a@ual felony. ii, 93 
On a fudden affray he may put 
oie in ftocks or prifon, till 
their paflion or intemperance be 
Over. ib. 
If crime committed, for which con- 
ble may arreft, whither he 

may convey prifoner. ii. 95 


‘Till he can conveniently convey 


parties arrefted to. a jultice, or 
common gaol, he may detain 


_ them in flocks, if none in that 


vith 


vill, then in thofe of next. ii. 
Page 95, 119 

If he be of quality or fick, how 
long, and where coxftable may, 
and ought to keep him, ii. 96, 
119, 120, 122 

Charges of fending malefaétors to 
gaol by common law are to be 
born by vill, where apprehend- 
ed; but by fiatute by prifoner, 
if able; if not, how levied. 
ii. 96 

Commiflion iffuing out of Chancery 
to take 7: S. and his goods, 
before indiéted, againft law. 
ii. 106 

Yet a good juftification in officer. 
ib. 

Sheriff at common law might iffue 
a warrant, to take a felon before 
indiétment. ii. 107 
Coroners by their warrants may 
attach man-flayers after inquifi- 
tion finding them guilty. ib. 
May alfo make out warsants a- 
gainft perfons gee and not 
guilty; againft burglars and 
robbers. ib. 
If warrant be barely for a mifde- 
meanor, officer cannot purfue 
party into another county; but 
in cafe of felony, affray, or 
dangerous wounding, officer may 
purfue him; and raife hue and 
cry upon him into any county. 


ii. 115 
Fufice’s warrant fufficient caufe of 
fufpicion and purfuit. ib. 


One having warrant to arreft for 
felony, &c. cannot make a war- 
rant to another as his deputy, 
or command another to execute 
it in his abfence. ib. 

Warrant direéted to a known of- 
ficer, enough for him to fay, 7 
array c. ii. 116 

Safe for officet to acquaint party 
with what he arrefteth him for. 


ib. 
A warrant of a juftice may be ex- 
ecuted in a franchife. ib. 


If juftice hath jurifdi@ion, tho he 
err in granting his een of- 
4 cer 


CONTAINED IN THE TWO PARTS. ° 


ficer in executing it excufable. 
ii. Page 119 

Yet in fome cafes, “as touching 
rates for the poor, tho he hath 
jurifdiction by 43 Eliz. officer is 
punifhable for executing war- 
rant, where none ought to iffue, 
becaufe a circumfcribed jurif- 
diction. it. 119 

After arreft officer forthwith to 
. bring party to gaol, or to juftice, 
according to warrant. 1 

When he mpeg etc him to jul- 
tice, yet in law he is in cuftody, 
till either juftice difcharge or 
bail him, or till he be aétually 
commitied. ii. 120 

For more touching warrants. Vide 
Guftice of Peace. 

Where killing peace-officer is murder 
or manflaughter. Vide gpurder 
and Svyanglaudhter. 

Where killing a felon, that refifts or 
fies before or after arreft, is juf- 
tifiable or not. Vide omucide, 


Vide Commitment, Vue and 
€ry, Juflification, and Peace 
Officer. 


Aarfon. 
Defined. li, 566 
Felony at common law ; irreple- 
vifable by ftatute ; antient judg- 
ment burning. 
By 8 H. 6. letters of menace ise 
treafon. 567 
Not faid in indi@tment domum man- 
fronalem, but domum. i 
What fhall be faid domus. 567, 568 
Where felony, or not, to burn a 
barn or out-houfe. £67 
In Northumberland felony by ftatute 
to burn a ftack of corn. 568 
Burning houfe of another. felony ; 
but’ if tenant for years burn is 
own with intent to burn ano- 
ther’s, and none but his own is 
burnt, only a mifdemeanor ; 
contra, if houfe of another burnt. 
567, 568 
Setting fire to a houfe without 
burning any part, no felony; 
contra, if part burnt, felony y 
common law, 568, 569 


Maft bea wilful and malicious 

ing, elfe only trefpals. Page 

A. intending to burn B.’s 
burns C.’s; felony. ib 

Where burning a houfe, out*houfe 
or barn, hall be ouft of clergy, 


~ 


®r not. 567 to 575 
Acceffaries before oufted by 4 & § 
P.& M. 572 to 575 


Whether attainder by outlawry 
formerly oufted them of clergy. 


573 

Whether men in orders convi@ 

hereof fhall have clergy, 574 
AMauit. 


Where one enters on poffeffion of 
another, where juftifiable, where 
not, 485, 486 


Vide Homicide, Murder anv 
Manslaughter 


* 


Atembiy, Vide Rior, 


Affent, Vide Principal any- 
Acceffarp. 
Afife, Vide Juftice of Pile, 
Aiociation. Vide Commiffion 
Gaol-delibery, Myer ang 
erminer, 
Attainder. 


None to be attaint without 
arraigned. ii, 344 to 350 


wa, eewel to one attaint 521 | 


Whether outlawry is an attainder 


521. ii. 350, 352 


Auterfoits acgutit,” § 
convict, Juoginent, 
Pleas, Verdict. 
Wail. 
O*r. bailed i wie in eapedias j con- vo 
tra of one let 
| $25, 620 
; How 


/ 


A TABLE OF THE PRINCIPAL MATTERS. 


yw the feveral entrics are, and 
of other differences between 
bail and mainprize. ii. 35, 124, 
Page 125 

Admitting bail, where it ought 
not, a negligent efcape, but 
not voluntary, except by defign. 
596, 597 

Bail antiently taken in no fum 
certain, but traditur in ballium 
to ¥. §. whichis the ufual form 
in all civil aétions ii, 125 
Of bail corpus pro corpore; now 
rarely ufed; why difufed; only 
fined, if he brought not m prin- 


cipal at the da ib 
In civil aétions this bail fometimes 
i ib 


in ufe 

Wfually bail only a recognifance in 
a fum certain, for appearance of 

a felon; principal bound in 
double the fum. Vide the form ib 
What fort and number of fureties 
are required, bat thefe things, 
as well as the fum, difcretionary 
in him who takes recognizance ; 
therefore fureties may be exa- 
mined upon oath. r ib, 
What the words ad fandum juri 
import. ii. 126 
Form of the true and regular bail, 
where party an infant, or in pri- 
fon, and fo abfent ; hereupon a 
warrant iffues under hand and 
feal of the perfon who takes the 
bail, for his inlargement, called 
liberate. ib 
Seal of jultice not neceflary ; fub- 
{cription fufficient. .__ ib 
Wf party bailed by juftice before 
commitment, or if committed 
pronght into B. R. or feflions 
to be bailed, then himfelf is alfo 
bound ib 
Sometimes recognizance fimple, 
~ witha condition added for his 
appearance, and fometimes con- 
dition contained in body of re- 

cognizance. i 


e ib 
_ When any is bailed for any mifde- 


meanor by B. R. either on re- 
_ turn of dabzas corpus, or other- 


uwife, the return or record ought 


te be firit filed, and a committi- 


tur marefcalle entered, and then 
bajl taken. Page ii. 126, 127 
All bailed i? B. R. are de facto, or 
fa »pofed in law to be in cufodid 
marefcaili. ii. 127 
Such bail not only a recognizance 
in a fum certain, but alfo real 
bail, and they are his keepers, 
and, if caufe, are soaihiatle b 
fine beyond the fum eeeinad, 
and may refeife prifoner, ifthey 
fear his efcape, or render him in 
their own difcharge. ii. 126, 127 
Regularly, in all offenfes againft 
common law or ftatutes, that 
are below felony, offender bail- 
able, except after judgment, or 
bail be outied by ftatute ii, 127 
What ftatutes relate to bailing of- 
fenders ii, 127 
Who antiently were principally 
concerned in dailing them. it. 
127, 128, 136 
Who bailable by common law, or 
not. li. 128, 129 
Expofition on $ E. 1. ii. 127 to 136 
B. R. may bailin any ca‘e whatfo- 
ever, either in treafon or mur- 
der, but this difcretionary, not 
de jure. ii, 129, 148 
Whereon bail may be taken by 
B. R. viz. on original indi¢t- 
ment, &c. ui. 129 
One found guilty of hamicide /e 
defendendo, juitices of gaol-deli- 
very may certify it into chance- 
ty, that he may fue his we 
on courfe, and may bail him till 
next feflions. ib. 
They on inquifition before corone 
finding it /e defendendo {pecially, 
may bail pay ull next feffions to 
procure duch pardon. _ iii. 190 
They may in the interval of the 
feffion bail a convict of man- 
flaughter having a pardon to 
plead,-to another fefions _ib. 
But if one be save on pe) a- 
inft opinion the judge, 
Judge conned bit bien ‘to 1 
is pardon, Hi, 130 
“While court advifeth, whether 
convict within clergy, he is not 
bailable. Ui. 1390, 131, 152 
_ Ove 


‘CONTAINED IN THE TWO PARTS. 


One indi&ed of murder at a fef- 
fions of gaol-delivery ag 8 his 
trial, but profecutor for éing is 
not ready: on caufe fhewn, 
juttice of gaol-delivery may bail. 

il, Page 131 

One arrefted by 4ing’s perfonal 
command, not bailable on writ 
de homine replegiando, yet by B. 
R. on chancery on an 4adeas 
corpus. ib 

Such a mandate under the great 
feal, void ¢ ib 

Common writs dkYomine replegi- 
ando, or de manucaptione directed 
to fheriff ii, 132 

Some crimes not bailable for the 
heinoufnefs, other for the noto- 
riety of them ib 


Perfons outlawed not bailable hy 


£.t. i 
if an outlaw of felony be taken on 
a capias utlegatum, and plead in 
avoidance of outlawry, or bring 
error to avoid it, B. R. may bail, 
whether outlawry on appeal or 
indictment i 
If one be indiéted or appealed for 
abuilable offenfe, indictmemt or 
appeal hinders not his bailment; 
vide where not allowed till he 
had pleaded to the indi¢iment 
ii. 133 
If one -be indified before jultices 
of a higher jurifdi@tion ; as be- 
fore juftices of ever and terminer, 
he cannot be bajled by juftic¢s 
of peace “ib 
Per(ons having abjured for felony, 
not bailable b 

Taken in the mainouvre not bai 
able, but that is intended of 


thief himfelf ib 
Felons breaking prifon, not bail- 
able ib 


Nor notorious thieves; “herein 
common fame may be ed 
againit their bailing, they 
thew reafonable evidence to 

7 Se anrowens ib 
or perfons approv: except ap- 

rover be gay or hath waved 
is appeal, or perfon accufed 
be of good fame : ib 


ii. 132, 133 | 


Nor perfons arrefted for arfor ii. i} 

Page 133, 13% | 
Nor for falfifying king’s coin ii, 13& 
Nor for counterfeiting king’s great 
or privy feal ib 

Nor one excommunicate, unlefs _ 
for 4 temporal caufe, and then 
on a prohibition granted, he 
may not only be bailed, but de- 
livered, or on an appeal, anda 
{pecial writ de eautione admit-, 
tendd, which if not obeyed by 
the ordinary, a fpecial writ 
may iflue for his enlargement 
ii. 184 
Nor one imprifoned for fome open 
mifdeed; as if 4. dangeroufly 
wound &. he may be imprifon- 
ed till it be known, whether 
party will die or live, and re- 
gularly, not bailable till danger 
appear to be over ib 
Nor prifoner for treafon, that 
toucheth the 4izg, whether in- 
dicted or not ib 
But all thefe crimes are bailable 

R 


by & R. 
Who bailable by theriff by 3 £, 1. 
ii. 134, 135 
Perfons indiéted before him of laze 
ceny, if of good fame iii. 134 
Or imprifoned for a light fufpi- 
cion ib 
Or indi¢ted for petit larceny ib 
Or accufed of receiving felons ib 
Or of commandment, oy eraid 
to felony done i 
Regularly in all felonies, even 
murder, acceflary bajlable, till 
principal attaint ii, 135 
st principal once attaint, and 
hen acceflary taken, he fhall 
not be bailable till he hath plead- 
“ed to indictment, but after plea 

he thall i 


pleaded ai 

One indified for offenfe, where- — 
fore he ought not ¢o lofe dife. or 
member, bai 


+ bai e, fave 
fes againit ¢¢ts outting.bail ib 
One appealed by an approverfince — 
Af tenor of mitsimus be to. 
.one without bail i 


yet 


